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User: RANDALL

icial District Court - Canyon County

Time: 09:00AM

ROAReport
Case: CV-2007-0008274-C Current Judge: Sradly S Ford

Park:st Homes vs. Julie G Samson, etal.
Parkwest Homes vs. Julie G Samson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Date
8/7/2007

Judge
New Case Filed-Other Claims

Gordon W Petrie

Summons Issued (3)

Gordon W Petrie

Filing: G3 - All Other Actions Or Petitions, Not Demanding $ Amounts
Paid by: Moffatt Thomas Receipt number: 0259614 Dated: 8/7/2007
Amount: $88.00 (Check) For: Parkwest Homes (plaintiff)

Gordon W Petrie

Affidavit Of Service

Gordon W Petrie
Gordon W Petrie

8/15/2007

Affidavit Of Service

8/22/2007

Affidavit of Process Server

Gordon W Petrie

9/412007

Filing: I1A - Civil Answer Or Appear. More Than $1000 No Prior
Appearance Paid by: Wishney, David (attorney for Sarnson, Julie G)
Receipt number: 0264241 Dated: 9/4/2007 Amount: $58.00 (Check) For:
Samson, Julie G (defendant)

Gordon W Petrie

Notice Of Appearance for Julie Samson

Gordon W Petrie

First Amended Complaint Filed

Gordon W Petrie

Summons Issued

Gordon W Petrie

9/21/2007

Affidavit of Process Server

Gordon W Petrie

10/12/2007

Filing: I1A - Civil Answer Or Appear. More Than $1000 No Prior
Appearance Paid by: Salmon, Peter J (attorney for Mortgage Electronic
Registration Systems) Receipt number: 0271657 Dated: 10/12/2007
Amount: $58.00 (Check) For: Mortgage Electronic Registration Systems
(defendan

Gordon W Petrie

Notice Of Appearance

Gordon W Petrie

11/26/2007

Substitution Of Counsel (fax)

Gordon W Petrie

1/10/2008

Order to provide available dates for scheduling conference purposes

Gordon W Petrie

1/24/2008

Notice of Sankruptcy (fax) (Julie Sarnson)

Gordon W Petrie

2/1/2008

Hearing Scheduled (Conference - Status 04/02/2008 10:00 AM)
scheduling conference

Gordon W Petrie

Notice Of Hearing 4-2-08

Gordon W Petrie

2/22/2008

PIt three-day notice of application for entry of default

Gordon W Petrie

2/26/2008

Stipulation of all parties for stay in Proceedings

Gordon W Petrie

2/27/2008

Hearing result for Conference - Status held on 04/02/2008 10:00 AM:
Hearing Vacated scheduling conference

Gordon W Petrie

9/12/2007

9/4/2008

~/26/2008

Order Staying Proceedings

Gordon W Petrie

Case Status Changed: inactive

Gordon W Petrie

Reopen (case Previously Closed)

Gordon W Petrie

Motion of PIt for Leave to File Second Amended Comp to Foreclose Lien,
Notc of Hearing 10-2-08 9:00

Gordon W Petrie

Memorandum in Support of Motion on PIt to Fife Second Amended Comp

Gordon W Petrie

Hearing Scheduled (Motion Hearing 10/02/200809:00 AM) mo file
second amended comp

Gordon W Petrie

MERS' Notice of Non-Opposition to Plaintiff's Motion for Leave to Fife
Second Amended Complaint to Foreclose Lien (fax)

Gordon W Petrie

1

--
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Time: 09:00 AM
Page 2 of 7

User: RANDALL

District Court - Canyon County
ROAReport

Case: CV-2007-0008274-C Current Judge: Bradly S Ford

Parkwest Homes vs. Julie G Bamson, eta/.
Parkwest Homes vs. Julie G Bamson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Judge

Date
9/29/2008

10/2/2008

Hearing result for Motion Hearing held on 10102/2008 09:00 AM: Hearing
Vacated mo file second amended comp-no opposition by Mortgage
Electronic and a stipulaton for judg against Julie Bamson forthcoming

Gordon W Petrie

Stipulation for entry of judgment (fax)

Gordon W Petrie

Mortgage Electronic Registration Systems Motion for Summary Judgment

Gordon W Petrie

Affidavit of Ryan T McFarland in support of mo

Gordon W Petrie

Memorandum in support of Mortgage Electronic Systems Mo for Summary Gordon W Petrie
Judgment
Notice Of Hearing on Mortgage Electronic Systems Mo for Summary
Judgment 11-24-08 3:00

Gordon W Petrie

Hearing Scheduled (Motion Hearing 11/24/200803:00 PM) Sum
Judgment

Gordon W Petrie

10/6/2008

Order Granting Leave to File Second Amended complaint to Foreclose Lien Gordon W Petrie
Second Amended Complaint Filed to foreclose lien

Gordon W Petrie

10/7/2008

Civil Disposition entered for: Barnson, Julie G, Defendant; Parkwest
Homes, Plaintiff. Filing date: 10/7/2008 Default Judgment Against Julie G.
Bamson Only $174,208.39

Gordon W Petrie

11/10/2008

Affidavit david zawadzki (fax)

Gordon W Petrie

Memorandum in opposition to mortgage electric motion for summary
judgment (fax)

Gordon W Petrie

11/17/2008

Reply to Pit Memorandum in Oppose to Mortgage Electronic Registration
Systems Mo for Summary Judgment

Gordon W Petrie

11/24/2008

Hearing result for Motion Hearing held on 11/24/200803:00 PM: Motion
Held Sum Judgment (Under Advisement)

Gordon W Petrie

District Court Hearing Held
Court Reporter: Yvonne Hyde-Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Gordon W Petrie

Case Taken Under Advisement

Gordon W Petrie

116/2009

Memorandum Decision On Def Mortgage Electronic Systems INCs Motion
for Summary Judgment

Gordon W Petrie

1/26/2009

Civil Disposition entered for: Mortgage Electronic Registration Systems,
Defendant; Parkwest Homes, Plaintiff. Filing date: 1/26/2009

Gordon W Petrie

Case Status Changed: closed pending clerk action

Gordon W Petrie

1/28/2009

Certificate of Service

Gordon W Petrie

3/912009

Filing: T - Civil Appeals To The Supreme Court ($86.00 for the Supreme
Court to be receipted via Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: Burns, Robert B (attorney for
Parkwest Homes) Receipt number: 0375372 Dated: 3/9/2009 Amount:
$15.00 (Check) For: Parkwest Homes (plaintiff)

Gordon W Petrie

Appealed To The Supreme Court

Gordon W Petrie

Notice of Appeal-Parkwest Homes

Gordon W Petrie

Bond Posted - Cash (Receipt 375374 Dated 3/9/2009 for 300.00)$100 for
Clerks Record $200 for Reporters Transcript

Gordon W Petrie

2
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User: RANDALL

dicial District Court - Canyon Cou
ROAReport
Case: CV-2007-0008274-C Current Judge: Bradly S Ford
Parkwest Homes vs. Julie G Barnson, eta!.

Parkwest Homes vs. Julie G Bamson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Judge

Date
3/9/2009

Miscellaneous Payment: Supreme Court Appeal Fee (Please insert case #) Gordon W Petrie
Paid by: Burns, Robert B Receipt number: 0375375 Dated: 3/9/2009
Amount: $86.00 (Check)

4/15/2009

Bond Posted - Cash (Receipt 383928 Dated 4/15/2009 for 16.50)(for
Clerk's Record)

Court Clerks District (998)

4/16/2009

Bond Converted (Transaction number 660282 dated 4/16/2009 amount
120.25)

Court Clerks District (998)

9/3/2009

Bond Converted (Transaction number 662049 dated 9/3/2009 amount
179.75)

Bradly S Ford

Bond Converted (Transaction number 662050 dated 9/3/2009 amount
16.50)

Bradly S Ford

6/28/2010

Opinion (S C - Vacated Judgment)

Court Clerks District (998)

7/22/2010

Remittitur (Costs/$693.50 allowed to Appellant-Parkwest Homes)

Court Clerks District (998)

7/30/2010

Change Assigned Judge

Bradly S Ford

8/6/2010

Notice Of Service

Bradly S Ford

8/12/2010

Motion for status/scheduling conference with notice of unavailable dates
(fax)

Bradly S Ford

Motion of Plaintiff for Leave to File Supplemental Amended Complaint to
Foreclsoe Lien Notice of Hearing 9-9-10

Bradly S Ford

Memorandum in Support of Motion of Plaintiff for leave to File
Supplemental Amended Complaint to foreclose Lien

Bradly S Ford

Hearing Scheduled (Motion Hearing 09/09/201009:00 AM) pits motn for
leave to file amended comp

Bradly S Ford

9/2/2010

Mortgage Electronic Registration Systems Incs Notice of Non Opposition to Bradly S Ford
Motion of Plaintiff for Leave to File Supplemental Amended Complaint to
Foreclose Lien (fax)
Notice of Compliance (fax)

Bradly S Ford

9/7/2010

Notice of hearing 9/09/2010

Bradly S Ford

9/9/2010

Hearing result for Conference - Status held on 09/09/2010 09:00 AM:
Interim Hearing Held Status/scheduling conference

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Hearing Scheduled (Pre Trial 02/07/2011 11 :00 AM)

Bradly S Ford

Hearing Scheduled (Court Trial 03/22/2011 09:00 AM)

Bradly S Ford

9/14/2010

Supplemental Amended Complaint Filed to Foreclose Lien

Bradly S Ford

9/15/2010

Order Re: Motion for leave to file supplemental amended complaint

Bradly S Ford

10/7/2010

mortgage electronic answer to plaintiffs supplemental amended complaint

Bradly S Ford

10/12/2010

Stipulation of parties re; case management dates (fax)

Bradly S Ford

Satisfaction Of Judgment of award of costs (fax)

Bradly S Ford

Order establishing case management dates

Bradly S Ford

Notice Of Taking Deposition mortgage electronic registration systems

Bradly S Ford

Notice Of Service

Bradly S Ford

10/14/2010

3

Th

Date: 917/2011
Time: 09:00 AM
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icial District Court - Canyon
ROAReport

Case: CV-2007-0008274-C Current Judge: Bradly S Ford

Parkwest Homes vs. Julie G Bamson, eta!.
Parkwest Homes vs. Julie G Barnson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Judge

Date
11/4/2010

Stipulation to Intervene

Bradly S Ford

Motion to consolidate

Bradly S Ford

Affidavit of ryan mcfarland

Bradly S Ford

Notice Of Hearing 11/22/2010

Bradly S Ford

Hearing Scheduled (Motion Hearing 11/22/2010 09:00 AM) def motn
consolidate

Bradly S Ford

11/8/2010

Notice Of Service

Bradly S Ford

11/10/2010

Order on stipulation to Intervene/Residential

Bradly S Ford

11/12/2010

Motion to dismiss heirs

Bradly S Ford

11/5/2010

Affidavit of ryan mcfarland

Bradly S Ford

Motion for protective order

Bradly S Ford

Affidavit of ryan mcfarland

Bradly S Ford

Memorandum in support of motion

Bradly S Ford

Notice Of Hearing 12/09/2010

Bradly S Ford

Hearing Scheduled (Motion Hearing 12/09/201009:00 AM) def motn
dismiss

Bradly S Ford

Plaintiffs opposition to motion to consolidate

Bradly S Ford

Affidavit of robert burns

Bradly S Ford

11/15/2010

Answer and Counterclaim on intervention

Bradly S Ford

11/17/2010

residential fundings Motion for summary judgment

Bradly S Ford

Affidavit of ryan mcfarland

Bradly S Ford

Memorandum in support of motion

Bradly S Ford

Notice Of Hearing 01/13/2011

Bradly S Ford

Hearing Scheduled (Motion Hearing 01/13/2011 09:00 AM) def residential Bradly S Ford
funding motn summary judg
Supplemental Affidavit of ryan mcfarland (fax)

Bradly S Ford

Reply Memorandum in support of motion to consolidate (fax)

Bradly S Ford

11/18/2010

Plaintiffs Surreply to Reply Memorandum in Support of Motion to
Consolidate (fax)

Bradly S Ford

11/22/2010

Hearing result for Motion Hearing held on 11/22/201009:00 AM: Motion
Held def motn consolidate

Bradly S Ford

Hearing result for Motion Hearing held on 11/22/2010 09:00 AM: Motion
Denied def motn consolidate

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

Plaintiffs Motion to Compel Mers Response to Written Discovery and
Appearance for Deposition; Certification; and Notice of Hearing 12-9-10

Bradly S Ford

Second Affidavit of Robert B Burns

Bradly S Ford

Plaintiffs Memorandum in support of motion to compel Mers Response to
Written discovery and Appearance for Depostion

Bradly S Ford

11/23/2010

4

District Court - Canyon County

Date: 9/7/2011
Time: 09:00 AM
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User: RANDALL

ROAReport
Case: CV-2007-0008274-C Current Judge: Bradly S Ford

Parkwest Homes vs. Julie G Barnson, etal.
Parkwest Homes vs. Julie G Barnson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Judge

Date
11/26/2010

Order Denying Motion to Consolidate

Bradly S Ford

11/29/2010

Plaintiffs Opposition to Motion to Dismiss MERS

Bradly S Ford

11/30/2010

Answer to Counterclaim in Intervention

Bradly S Ford

12/1/2010

Notice Of Service

Bradly S Ford

12/2/2010

Opposition to motion to compel and reply in support of motn for protective
order

Bradly S Ford

Affidavit of Ryan T McFarland in support of opposition to motion to compel

Bradly S Ford

reply in support of motion to dismiss mers (fax)

Bradly S Ford

Notice of Compliance

Bradly S Ford

Plaintiffs Reply Memorandum in Support of Motion to Compel MERS
Response to Written Discovery and Appearance for Deposition (fax)

Bradly S Ford

Interim Hearing Held / Mr. McFarland set forth stipulation on the record.

Bradly S Ford

District Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Bradly S Ford

12/21/2010

Notice Of Compliance

Bradly S Ford

12/27/2010

Memorandum in Opposition to Residential Funding Real Estate Holdings
LLC's Motion for Summary Judgment

Bradly S Ford

1/3/2011

Notice Of Service of Parkwest Homes Llc's Responses and Answers to
Residential Funding Real Estate Holdings Llc's First Set of Requests for
Admission, Interrogatories and Requests for Production

Bradly S Ford

1/5/2011

Reply Memorandum in Support of Residential Funding Real Estate
Holdings, LLC's Motn for Summary Judgment

Bradly S Ford

Motion in Limine

Bradly S Ford

Memorandum in Support of Motion in Limine

Bradly S Ford

Motion to Shorten Time for Hearing on Motion in Limine

Bradly S Ford

Notice Of Hearing on Motion to Shorten Time for Hearing on Motion in
Limine

Bradly S Ford

Supplement Memorandum Mortagage Electronic Registration systems/
Motn dismiss/protective order/compelldismiss/compel

Bradly S Ford

12/7/2010

12/9/2010

Affidavit of Ryan T McFarland in support of Mortage Electronic Registration Bradly S Ford
Systems, Inc's Supp Memo/Motn to CompeVprotective order/rqds
hearing/dismiss/compel
1/6/2011

Order Shortening Time for Hearing on Motion in Limine

Bradly S Ford

Order Re Hearing on Mortgage Electronic Registration Systems, Inc's
Motion to Dismiss, Motion for Protective Order, and Parkwest's Motion to
Compel

Bradly S Ford

1/7/2011

Plaintiffs Motion for a protective order to extend date of noticed deposition
until designated deponent recovers from current illness (fax)

Bradly S Ford

1/10/2011

Plaintiffs Notice of Nonopposition to Motion to Shorten Time for Hearing on Bradly S Ford
Motion in Limine
Plaintiffs Memorandum in Opposition to Motion in Limine and Surreply to
Motion for Summary Judgment of Residential Funding Real Estate
Holdings LLC

5

Bradly S Ford

Date: 9/7/2011

Thi

Time: 09:00 AM

I District Court - Canyon County

User: RANDALL

ROAReport
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Case: CV-2007-0008274-C Current Judge: Bradly S Ford

Parkwest Homes vs. Julie G Barnson, eta!.
Parkwest Homes vs. Julie G Barnson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Judge

Date

1/10/2011

Notice of Compliance

Bradly S Ford

1/12/2011

Reply Memorandum in support of motion in limine (fax)

Bradly S Ford

Notice Of Service of Parkwest Homes LLC's First Supplemental
Bradly S Ford
Responses and Answers to Residential Funding Real Estate Holdings Llc's
First Set of Requests for Admission, Interrogatories and Requests for
Production

1/13/2011

Hearing result for Motion Hearing held on 01/13/2011 09:00 AM: Hearing
Held def residential funding motn summary judg/Dismiss/limine/compelunder advisement

Bradly S Ford

Hearing result for Motion Hearing held on 01/13/2011 09:00 AM: District
Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100

Bradly S Ford

Hearing result for Pre Trial held on 02/07/2011 11 :00 AM: Continued combined with date for oral ruling on motions argued 01-13-11

Bradly S Ford

Hearing Scheduled (Pre Trial 02/15/2011 01 :30 PM) and for oral ruling on Bradly S Ford
motions

2/14/2011

Notice of Compliance

Bradly S Ford

2/15/2011

Hearing result for Pre Trial held on 02/15/201101:30 PM: Pre-Trial in
Chambers

Bradly S Ford

2/16/2011

Notice of Compliance

Bradly S Ford

Memorandum Decision and Order on MERS' Motion for Protective Order,
Parkwest's Motion to Compel, MERS' Motion to Dismiss, Residential's
Motion for Summar;y Judgment, and Residential's Motion in Limine

Bradly S Ford

2/22/2011

Memorandum of Costs

Bradly S Ford

2/23/2011

Motion for Reconsideration of Order on Residential's Motion for Summary
Judgment Notice of Hearing 4-7-11

Bradly S Ford

Hearing Scheduled (Motion Hearing 04/07/2011 09:00 AM) pits motn for
reconsideration

Bradly S Ford

Judgment

Bradly S Ford

Civil Disposition entered for: Mortgage Electronic Registration Systems,
Defendant; Residential Funding Real Estate Holdings" Defendant;
Parkwest Homes, Plaintiff. Filing date: 3/1/2011

Bradly S Ford

Hearing result for Court Trial held on 03122/2011 09:00 AM: Hearing
Vacated #3 Set

Bradly S Ford

Case Status Changed: closed pending clerk action

Bradly S Ford

3/2/2011

Memorandum of Attorney Fees, Supporting Affidavit of Attorney

Bradly S Ford

3/4/2011

Motion to Alter or Amend Judgment, Notice of Hearing 4-7-11

Bradly S Ford

3/112011

Plaintiffs Motion to Disallow Discretionary Costs

Bradly S Ford

3/7/2011

Plaintiffs Memorandum in Support of Motion for Reconsideration and
Motion to Alter or Amend Judgment

Bradly S Ford

3/9/2011

Defendant Morgate Electronic Registration Systems Inc's Opposition to
Plaintiffs Memorandum of Attorney Fees

Bradly S Ford

3/11/2011

Stipulation Re Hearing on Plaintiffs Moiton for Reconsideration and Motion Bradly S Ford
to Alter or Amend Judgment
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Case: CV-2007-0008274-C Current Judge: Sradly S Ford

Parkwest Homes vs. Julie G Sarnson, etal.
Parkwest Homes vs. Julie G Sarnson, Mortgage Electronic Registration Systems, Residential Funding Real Estate
Holdings
Other Claims
Judge

Date
3/11/2011

Hearing result for Motion Hearing held on 04/07/2011 09:00 AM: Hearing
Vacated pits motn for reconsideration /plts motn to alter or amend judg

Bradly S Ford

3/21/2011

Plaintiffs Response to Mers Opposition to Memorandum of Attorney Fees

Bradly S Ford

3/23/2011

Defendant Residential Funding Real Estate Holdings Llc's Opposition to
Plaintiffs Motion for Reconsideration and Motion to Alter or Amend
Judgment

Bradly S Ford

Affidavit of Ryan T Mcfarland in Support of Defendant Residential Funding
Real Estate Holdings Llc's Opposition to Plaintiffs Motion for
Reconsideration and Motion to Alter or Amend Judgment

Bradly S Ford

Opposition to Plaintiffs Motion to Disallow Discretionary Costs

Bradly S Ford

Reply in Support of Defendant Mortgage Electronic Registration Systems
Inc's Opposition to Plaintiffs Memorandum of Attorney Fees

Bradly S Ford

Hearing Scheduled (Motion Hearing 03/30/2011 02:00 PM) Motion for
Reconsideration/Motion to Alter or Amend Judg

Bradly S Ford

3/28/2011

Pit Reply in support of Motion for Reconsideration and Motion to Alter or
Amend Judgment

Bradly S Ford

4/15/2011

Pit Supplemental Memorandum in support of Motion for Reconsideration
and Motion to Alter or Amend Judgment (fax

Bradly S Ford

Def Residential Funding Real Estate Holdings Supplemental Memorandum Bradly S Ford
in Opposition to Pit Motion for Reconsideration and Motion to Alter or
Amend Judgment (fax
6/14/2011

Memorandum Decision and Order Denying Parkwests Motion for
Reconsideration and Motion to Alter or Amend Judgment

6/15/2011

Hearing Scheduled (Motion Hearing 08/03/2011 01 :00 PM) Attorney fees Bradly S Ford

6/16/2011

Notice Of Hearing 8-3-11

Sradly S Ford

6/21/2011

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Burns, Robert B (attorney for Parkwest Homes) Receipt number:
0119652 Dated: 6/21/2011 Amount: $101.00 (Check) For: Parkwest
Homes (plaintiff)

Bradly S Ford

Bond Posted - Cash (Receipt 119653 Dated 6/21/2011 for 100.00) for
clerks record

Bradly S Ford

Notice of Appeal

Sradly S Ford

Appealed To The Supreme Court

Bradly S Ford

Bond Posted - Cash (Receipt 120461 Dated 6/24/2011 for 532.50)

Bradly S Ford

Request for Additional Record

Bradly S Ford

6/29/2011

S C - Order Augmenting Appeal (with Prior Appeal #36246)

Bradly S Ford

7/1/2011

Receipt Re: Request for Additional Record

Bradly S Ford

8/3/2011

Hearing result for Motion Hearing scheduled on 08/03/2011 01 :00 PM:
Hearing Held Attorney fees

Bradly S Ford

Hearing result for Motion Hearing scheduled on 08/03/2011 01 :00 PM:
District Court Hearing Held
Court Reporter: Debora Kreidler
Number of Transcript Pages for this hearing estimated: less than 100

Bradly S Ford

Stipulation Re Plaintiffs Memorandum of Attorney Fees and Plaintiffs
Motion to Disallow Discretionary Costs (fax)

Bradly S Ford

6/24/2011

8/22/2011
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Robert B. Burns, ISB No. 3744
MOFFA'Ii, THOMAs, BARRETT, ROCK &
FIELDS. CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345..;2000
Facsimile (208) 385-5384
rbb@nloffatt.com
23095.0001

-

F___
I A.M):;
LED
:'J}& P.M.
SE? 29 2008

v/

OANYON COUNTY OL~FlK

O,BUTLER,DEPUTV

Attomeys for Plaintiff

IN THE DISTRlCT COURT OF THE THIRD ruDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PARKWEST HOMES LLC, an Idaho limited
liability company,
Plaintiff,

Case No. CV 07-8274

STIPULATION FOR ENTRY OF
DEFAULT JUDGMENT

VB.

JULIE G. BARNS ON, an unmarried woman;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, as nominee for
Homecomings Financial, LLC (f7k!a
Homecomings Financial Network, Inc.), a
Delaware limited liability company; and
DOES 1"10;
Defendants.
PlaintiffParkWest Homes LLC ("ParkWest") and Defendant Julie G. Bamson
(tLBarnson"), by and through their respective counsel of record, hereby stipulate as follows:
I.

Barnson consents to the filing in the above-captioned action of ParkWest's

proposed Second Amended Complaint to Foreclose Lien, as filed September 4, 2008 (the
"Complaint").

STIPULATION FOR ENTRY OF DEFAULT JUDGMENT-1

8

Clientl003471.2

tt

Sep-29-2008 11:34 AM M

2.

3/5

Thomas 2083855384

Default judgment maybe entered in ParkWest's favor against Bamson in

the above-captioned action, provided there shall be no award for danlages taken against Bamson
personally and this stipulation shall not be deemed an admission by Bamson of any allegation in
the Complaint.
3.

Bamson consents to ParkWest taking immediate possession of the

"Property," as such term is defmed in Paragraph 2 ofthe Complaint, so that ParkWest might
preserve and protect the Property through the entry of a final judgment in tins action and any
appeal by other parties.
4.

ParkWest waives and releases Bamson from any personal liability related

to or arising out ofParkWest's improvement of the Property and the allegations contained in the
Complaint.
5.

Bamson waives and releases ParkWest from any counterclaims she might

have against it or its members and managers related to or arising out of ParkWest's improvement
ofthe Property and the allegations contained in the Complaint

.

J

DATED thlS;;' ~ day of September 2008.
MOPFATT, THOMAS, BARRET"f, ROCK &
FIELDS, CHARTERED

STIPULATION FOR ENTRY OF DEFAULT JUDGMENT - 2
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Clien1:1003471.2

Sep-29-2008 11: 34 AM M

DATED this

4/5

t t Thomas 2083855384

L.) day of September 2008.

STIPULATION FOR ENTRY OF DEFAULT JUDGMENT· 3
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att Thomas 2083855384

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1:9 ~day of September 2008, I caused a tme
and correct copy ofthe foregoing STIPULATION FOR ENTRY OF DEFAULT
JUDGMENT to be served by the method indicated below, and addressed to the following:
(~.S.

Stephen C. Hardesty
Ryan T. McFarland
I-lA WLEY TROXELL ENNIS & HA WLEY LLP
877 W. Main St.. Ste. 1000
P.O. Box 1617
Boise, ID 83701-1617
Facsimile (208) 342-3829

Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

David E. Wishney

(011.8. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

A TIORNEY AND COUNSELOR AT LA W

300 W. Myrtle, Ste. 200
P.O. Box 837
Boise, ID 83701
Facsimile (208) 342-5749

STIPULATION FOR ENTRY OF DEFAULT JUDGMENT - 4
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Cllcnt1003471.:Z

OR\G\NAL
Stephen C. Hardesty ISB No. 4214
Ryan T. McFarland ISB No. 7347
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: sch@hteh.com
rmcf@hteh.com

F I A.~

)§OEMo

OCT 0 2 2008
CANYON COUNTY CLERK
T. CRAWFORD, OEPUTY

Attorneys for Defendant Mortgage Electronic
Registration Systems, Inc.
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

P ARKWEST HOMES LLC, an Idaho limited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNS ON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (£Ik/a
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-1-0,
)
)
Defendants.
)
)

Case No. CV 07-8274
MEMORANDUM IN SUPPORT OF
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC. 'S
MOTION FOR SUMMARY JUDGMENT

Mortgage Electronic Registration Systems, Inc., as nominee for Homecomings Financial,
LLC (£lkla Homecomings Financial Network, Inc.) ("MERS"), one of the Defendants in the
above-captioned matter, by and through its attorneys of record, Hawley Troxell Ennis & Hawley
MEMORANDUM IN SUPPORT OF MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.'S MOTION FOR SUMMARY JUDGMENT - 1
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LLP, respectfully submits this Memorandum in Support of its Motion For Summary Judgment
against PlaintiffParkWest Homes LLC ("ParkWest").
I.

INTRODUCTION
MERS holds deeds of trust of unquestioned validity covering the property at issue in this
above-captioned action (the "Property"). ParkWest claims a mechanic's lien (the "Lien") with
respect to the Property, which, ParkWest claims, is prior in right to MERS' Deeds of Trust;
however, ParkWest's Lien is both facially invalid and unenforceable on three separate grounds:
first, ParkWest failed to comply with the unambiguous statutory requirement that the Lien be
verified, a failure which invalidates the Lien as a matter oflaw; second, as ParkWest admits,
ParkWest failed to register under the Idaho Contractor Registration Act, a failure which destroys
ParkWest's Lien rights as a matter oflaw; and third, as ParkWest also admits, ParkWest failed to
comply with the mechanic's lien statute's pre-contract disclosure requirements, which makes
ParkWest's contract voidable as a matter oflaw. ParkWest's continued prosecution ofthis
action, in light of these clear statutory failings, is without foundation in law and this Court should
grant MERS summary judgment.

II.
UNDISPUTED FACTS
1.

On March 15, 2006, ParkWest contracted with Debtor Juli Grace Bamson

("Bamson") to build her a $422,000 home on the Property (the legal description of which is set
forth, among other places, in the accompanying Affidavit of Juli Grace Bamson (hereinafter,
"Bamson Aff.")), ~ 4, attached to the Affidavit of Ryan T. McFarland (hereinafter, "McFarland
Aff.") as Exhibit 2. See also Plaintiff's First Amended Verified Complaint To Foreclose Lien
("Amended Complaint") filed in this action, ~ 6.

MEMORANDUM IN SUPPORT OF MORTGAGE ELECTRONIC REGISTRATION
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2.

ParkWest never made the disclosures required by Idaho's mechanic's lien statute

(more specifically, by Idaho Code § 45-525) before entering into the contract for construction on
the Property (the "Contract"). (Bamson Aff., ~ 7.) ParkWest expressly admitted this fact in
Defendant Juli G. Bamson's bankruptcy proceedings in the United States Bankruptcy Court,
District ofIdaho, Case No. 07-00573-IDP, Adversary No. 07-06044-JDP (the "Bankruptcy
Case"). McFarland Aff.
3.

~

5, Exh. 4.

During the time the parties negotiated and signed the Contract, ParkWest was not

registered under the Idaho Contractor Registration Act, Idaho Code §§ 54-5201 et seq (the
"Act"). ParkWest also expressly admitted this fact in the Bankruptcy Case. McFarland Aff.

~

5,

Exh.4.
4.

On April 10, 2006, based on the Construction Contract, Bamson obtained a

construction loan from Black Hawke Construction Lending, L.L.c. ("Black Hawke") in the
amount of$337,600.00, purchased the Property, and recorded a Deed of Trust against the
Property in favor of Black Hawke for the amount of the construction loan. (Bamson Aff.,

~~

5,

6.)
5.

ParkWest did not register under the Idaho Contractor's Registration Act until May

2, 2006. (McFarland Aff.
6.

~

2.)

On November 14,2006, Bamson caused two Deeds of Trust to be recorded as

Instrument Nos. 200690998 and 200690999, official records of Canyon County, Idaho (the
"MERS Deeds of Trust"). MERS is the beneficiary under the MERS Deeds of Trust. Amended
Complaint, ~ 3.
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7.

On November 28,2006, ParkWest filed its Lien as Instrument No. 200694511,

Official Records of Canyon County, Idaho, against the Wilder Property, asserting a right to
payment in the amount of$189,117.99. Amended Complaint, , 8, Exh. B.
8.

The Lien contains an acknowledgement, but not a verification as required under

Idaho Code Sections 45-507 and 51-109.
9.

On April 13, 2007, Bamson filed a petition for Chapter 11 Bankruptcy relief,

which gave rise to the Bankruptcy Case. But for the Lien filed by ParkWest and the resulting
litigation, Bamson would not have filed for Bankruptcy relief. (Bamson Aff., '10.)
10.

Bamson believes that she has paid ParkWest all sums which are due ParkWest

under the Contract. (Bamson Aff., , 8.).
11.

ParkWest did not complete the work required of him under the Contract.

(Bamson Aff., , 9.)

III.
STANDARD OF REVIEW
Summary judgment "shall be rendered forthwith if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter oflaw." Idaho
Rule of Civil Procedure 56(c). In a motion for summary judgment, the moving party has the
burden of establishing the lack of a genuine issue of material fact. Orthman v. Idaho Power Co.,
130 Idaho 597, 600, 944 P.2d 1360, 1363 (1997). To meet this burden, the moving party must
challenge in its motion and establish through evidence that no issue of material fact exists for an
element ofthe nonmoving party's case. Smith v. Meridian Joint Sch. Dist. No.2, 128 Idaho 714,
719,918 P.2d 583, 588 (1996). The nonmoving party "may not rest upon the mere allegations or
denials of that party's pleadings, but the party's response, by affidavits or as otherwise provided
MEMORANDUM IN SUPPORT OF MORTGAGE ELECTRONIC REGISTRATION
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in this rule, must set forth specific facts showing that there is a genuine issue for trial."
LR.C.P.56(e).
The nonmoving party must submit more than just conclusory assertions that an issue of
material fact exists to establish a genuine issue. Coghlan v. Beta Theta Pi Fraternity, 133 Idaho
388,401,987 P.2d 300,313 (1999). "[AJ mere scintilla of evidence or only slight doubt as to
the facts is not sufficient to create a genuine issue of material fact for purposes of summary
judgment." Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 87,996 P.2d 303,
306 (2000).

IV.
ARGUMENT
A.

ParkWest's Lien Is Facially Invalid, And Therefore Unenforceable, Because It Is
Not "Verified By The Oath Of The Claimant."
Mechanics' liens are creations of statute and a lien claimant must comply with the

statutory requirements in order to perfect a lien. Fairfax v. Ramirez, 133 Idaho 72, 77,982 P.2d
375,380 (1999). Those requirements are set forth in Idaho Code Section 45-507, which
provides, in pertinent part:
(1) Any person claiming a lien pursuant to the provisions of this
chapter must file a claim for record with the county recorder for
the county in which such property or some part thereof is situated.

*****
(4) Such claim must be verified by the oath ofthe claimant, his
agent or attorney, to the effect that the affiant believes the same to
be just.
By the very terms of the statute, liens that do not contain the affiant's sworn statement, under
oath, that the affiant "believes the [claim of lien] to be just" are not enforceable.
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Idaho's Notary Public Act, Idaho Code Section 51-109, sets forth the necessary elements
of proper verification under Idaho Code Section 45-507. See Oregon Shortline Railroad Co. v.
Minidoka County, 28 Idaho 214, 218, 153 P. 424,425 (1915) (holding that "where there is one
statute dealing with one subject in general and comprehensive terms, and another dealing with
the same subject in a more minute and definite way, the two should be read together and
harmonized"). Idaho Code Section 51-1 09(4) states that:
A certificate of verification of an instrument shall follow the
maker's signature and shall identify the notary public and certify
that the maker personally appeared, was sworn, stated his authority
for making the instrument, and averred the truth of the statements
therein.
Idaho Code Section 51-1 09(4) provides the following example of a proper verification:
I, ............... , a notary public, do hereby certify that on this .... day
of .......... , 19 ... , personally appeared before me ................ , who,
being by me first duly sworn, declared that he is the .......... of
............ , that he signed the foregoing document as .............. of the
corporation, and that the statement therein contained are true.
These statutory requirements are clear and unambiguous. ParkWest failed to comply with these
statutory requirements, and the Lien is invalid on its face.
Plaintiff s lien contains an acknowledgment, not a verification. Pursuant to Idaho Code
Section 55-710, an acknowledgement states as follows:
On this ...... day of ...... , in the year of ...... , before me (here insert
the name and quality of the officer), personally appeared ...... ,
known or identified to me (or proved to me on the oath of ...... ), to
be the person whose name is subscribed to the within instrument,
and acknowledged to me that he (or they) executed the same.

An acknowledgment is merely a declaration that the claimant appeared before a notary and
"proved that he was who he said he was." Cornerstone Builders, Inc. v. McReynolds, 136 Idaho
843,846,41 P.3d 271,274 (2001). An acknowledgment does not substantially comply with the
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verification requirement imposed by a lien statute. Treasure Valley Plumbing and Heating, Inc.
v. Earth Resources Co., 106 Idaho 920, 922, 684 P.2d 322,324 (1984) (citing HA.MS. Co. v.
Electrical Contractors ofAlaska, Inc., 563 P.2d 258 (Ala. 1977).

In addressing the same set of circumstances as those presented in this case, the Idaho
Court of Appeals held that a mechanic's lien which fails to include a verification under oath that
the claimant believes the contents ofthe lien to be true and just is invalid as a matter oflaw .
Cornerstone, 136 Idaho at 847, 41 P.3d at 274. In Cornerstone, the claim oflien at issue
included only an "Acknowledgment" paragraph, which stated:
State of Idaho
County of Ada
On May 6, 1999 before me,
Appeared David Harp
Personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the [sic] within the instrument and acknowledged to
me that he/she/they executed the same in hislher/their
capacity(ies), and that by hislher/their signature(s) on the
instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed this instrument.
WITNESS my hand and official seal.
Id. 41 P.3d at 273. Space for the signature ofa notary public followed the acknowledgement.
The Idaho Court of Appeals held that the lien was invalid as a matter of law because it
included only a statement that the maker was who he said he was (an acknowledgment) and not a
statement under oath that he believed the contents therein to be true and just (a verification), the
language ofthe claim oflien failed to meet the verification requirement. Id., at 274. The court
refused to find that the acknowledgement was in substantial compliance with the verification
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provision because such a finding "would effectively render the verification requirement of I.C.
§ 45-507 a nullity." Id. Cornerstone's claim oflien was held invalid as a matter oflaw. Id., at
275.

In H.A.MS Co. Electric Contractors ofAlaska, 563 P.2d 258 (Alaska 1977), the court
held that a corporate acknowledgment does not constitute substantial compliance with the
verification requirement of the mechanic's lien statute. In HA.MS, the Alaskan trial court was
reversed after granting a judgment to foreclose a mechanic's lien. The party opposing the lien
had defended on the grounds that the claim of lien was invalid because the lien claimant had
merely affixed a corporate acknowledgment to the claim of lien without including a sworn
statement attesting to the truth of the facts contained in the instrument. The lien claimant
countered by stating that the corporate acknowledgment constituted "substantial compliance"
with the mechanic's lien statute. The Alaskan Supreme Court rejected the lien claimant's
argument, noting that, "It is established in law that a verification is a sworn statement of the truth
of the facts stated in the instrument which is verified." Id., at 260 (emphasis added). The lien's
acknowledgement was insufficient, and the lien was declared invalid. Id., at 264.

In reaching its decision, the HA.MS court cited to several cases with similar fact
patterns and consistent holdings, including Bell and Zajicek, Inc. v. Heyward-Robinson Co., 23
Conn.Supp. 296, 182 A.2d 339 (1962), wherein the Connecticut court invalidated liens that were
not sworn to by the lien claimant; instead, the liens were "signed by the president of the plaintiff
corporation, but instead of the truth of the contents ofthe certificates being sworn to, the officer
subscribing to the certificates merely made an acknowledgment before a commissioner of the
Superior Court that he was the signer and sealer of the instrument." Id., 182 A.2d at 340. The

Bell court concluded that the plain meaning of the language of the statute requiring verification
MEMORANDUM IN SUPPORT OF MORTGAGE ELECTRONIC REGISTRATION
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cannot be ignored and "a certificate which merely recites that the claimant' acknowledges'
execution ofthe lien is insufficient." Id. Likewise, in Hoffman v. Palm Springs, 169 Cal. App.
645,337 P.2d 521, 523 (1959), the California District Court of Appeals granted a municipality's
motion for judgment on the pleadings, rejecting the claimant's argument that an unverified claim
for damages was in substantial compliance with the controlling statute:
The statute involved here provides merely that the claim be
verified .... A verification is an affidavit of the truth of the matters
stated... Its object is to insure good faith in the averments [of]
statements of a party....The chief test of the sufficiency of the
affidavit is whether it is so clear and certain that an indictment for
peIjury may be sustained on it if false ...

Id. Because there was no sworn affidavit attached to the claim as to the truth of the matters
asserted, the unverified claim was dismissed on the pleadings. Id.
These cases are all consistent with controlling Idaho decisions that render Plaintiffs lien
void. See BMC West Corp. V. Horkley, 144 Idaho 890, 174 P.3d 399 (2007) (finding that the
definition of "verification" is a "formal declaration made in the presence of an authorized officer,
such as a notary pUblic .... " (internal citations omitted»; Cornerstone; and Treasure Valley.
Every interpretation of the term "verification" included in the case law and Idaho Code
provisions discussed above holds that the contents of the lien must be sworn to before a public
notary, subject to penalty ofpeIjury, regardless of whether the definition of verification is stated
as "a sworn statement of the truth ofthe facts stated in the instrument which is verified

(H.A.M.S., 563 P.2d at 260), "an affidavit of the truth of the matters stated" (Hoffman, 337 P.2d
at 523), "a confirmation of correctness, truth or authenticity, by affidavit, oath or deposition

(Treasure Valley, 684 P.2d at 324), or "a formal declaration made in the presence of an
authorized officer, such as a notary public" (BMC West, 174 P.3d at 406).
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The interplay between a statutory mandate and substantial compliance was noted in
Anderson v. Chambliss, 199 Or. 400, 262 P.2d 298 (1953). See also Christman v. Salway, 103
Or. 666,205 P. 541 (1922). In Anderson, The Oregon Supreme Court, in interpreting its
mechanic's lien statute, held:
It is well established in this state that because the right to a lien is
purely statutory, a claimant to such a lien must in the first instance
bring himself clearly within the terms of such law. The statute is
strictly construed as to the person entitled to its benefits and as to
the procedure necessary to perfect the lien. . .. However, when the
claimant's right to a lien has been clearly established, the law will
be liberally interpreted toward accomplishing the purpose of its
enactment.
Id at 300. Thus, the court recognized that the mechanic's lien statute is strictly construed as to
procedural defects.
Strict construction of the verification requirement is consistent with Idaho courts' strict
construction of other procedural requirements necessary to perfect and foreclose on a mechanic's
lien. For example, Idaho courts have a long history of strictly construing the six (6) month
limitation for filing foreclosure actions under Idaho Code Section 45-510. In Willes v. Palmer,
78 Idaho 104,298 P.2d 972 (1956), the Idaho Supreme Court held that a lien claimant could not
enforce his lien against the interest held by his wife because he failed to name his wife as a party
within the six (6) month statutory period. Other cases interpreting Idaho's mechanic's lien law
have also strictly construed the six (6) month requirement. See Western Loan and Bldg. Co. v.
Gem State Lumber Co., 32 Idaho 497, 501, 185 P.554 (1919) (voiding a lien after suit to
foreclose was untimely filed); D. W Standrod & Co. v. Utah Implement-Vehicle Co., 223 F.517,
518 (9th Cir. 1915) (voiding a lien as against all subsequent encumbrances who were not made
parties to an action to foreclose the lien within six months from the date of filing thereof); and
Utah Implement-Vehicle Co. v. Bowman, 209 F. 942, 947-48 (D. Idaho 1913) (where the
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mortgagee of property was not made a party to a suit to enforce a mechanic's lien within the
statutory period, the lien was of no effect against mortgagee's interests).
Idaho courts have also strictly construed Idaho Code Section 45-507's requirement that a
true and correct copy of the claim of lien be served on the owner of the property no later than
five business days following the filing of the claim oflien. In Ashley Glass Company, Inc. v.
Bithell, 123 Idaho 544, 850 P.2d 193 (1993), the lien claimant orally notified the property owner
of the lien but made no effort to serve the mechanic's lien by mail or personally. The Idaho
Supreme Court held that the lien was invalid because it was not served on the owner within the
time limit specified in the statute, and such service was "a statutory condition for an effective
lien." Id., 850 P.2d at 196. Statutory conditions for valid liens are strictly construed, and this
C<~>urt

should follow the precedent set by Idaho courts and others in holding that a verification is

a mandatory condition precedent, without which the lien is invalid.
The purpose behind the verification requirement is to frustrate the filing of frivolous
claims. Layrite Products Co. v. Lux, 86 Idaho 477,388 P.2d 105 (1964). Validating a
mechanic's lien that does not contain an indication that the claimant has sworn to the contents of
the lien would frustrate the legislative intent and "would effectively render the verification
requirement ofLC. § 45-507 a nullity." Cornerstone, 41 P.3d at 274. Idaho courts do not have
the power to nullify statutory requirements: Idaho courts cannot legislate in areas of substantive
law. See State v. Rasmussen, 98 Idaho 829, 830, 573 P.2d 148, 149 (1977).
In light ofthe power lien claimants have to encumber real property merely by filing a

claim of lien, some safeguard must remain to protect substantial interests in real property from
frivolous claims. As the New Mexico Supreme Court held:
The verification of a claim of lien is not for the purpose of proving
the lien. The statement of lien, verified as required by law, and
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recorded, is a mere notice that the claimant intends to avail himself
of his right to a lien. As an evidence of his good faith in the
matter, he must verify same on his own, or the oath of some other
person.

Garrett Building Centers, Inc. v. Hale, 623 P.2d 570,573 (N.M. 1981) (citing Lyons v. Howard
& Destree, 117 P. 842,843 (N.M. 1911). This Court should continue to follow the rule oflaw

handed down by the Idaho Supreme Court and the public policy against the filing of frivolous
claims remain.
Counsel for MERS recently prevailed on a Motion to Dismiss in the District Court of the
Fourth Judicial District ofthe State ofIdaho, in and for the County of Ada, Case No. CVOC-

0810179. The Motion to Dismiss was brought, in that case, on the same grounds asserted in this
Motion for Summary Judgment, namely, the lien claimant's failure to verify the lien (the "Ada
County lien"), as required under Idaho Code Section 45-507. A copy of the Ada County lien is
attached hereto as Exhibit A. Similar to ParkWest's Lien, the Ada County lien contained only an
acknowledgement. The Ada County lien also included a statement that "The undersigned is
knowledgeable of the matters stated herein and verily believes the same to be true and just."
Notwithstanding the language of the Ada County lien, and notwithstanding the high standard
applicable to Motions to Dismiss, Judge Wilper ruled that the Ada County lien was facially
invalid, and, on September 3,2008, entered an Order Granting the Motion to Dismiss; Judge
Wilper's Order is attached hereto as Exhibit B.

In this case, ParkWest's Lien fails on its face because, like the lien at issue in
Cornerstone, and like the Ada County lien, it does not contain a verification. ParkWest's Lien
states that the Notary Public "certifIied] that David M. Zawadzki personally known to me (or
proved to me on the basis on satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
MEMORANDUM IN SUPPORT OF MORTGAGE ELECTRONIC REGISTRATION
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voluntarily on the day the same bears date." This is an "acknowledgement," not a "verification."
Above Zawadzki's signature, the Lien contains a section which purports to be a "verification,"
wherein Zawadzki states that he is the "Authorized Representative" of the lien claimant and that
the Lien is signed "under penalty of perjury" that the Lien is correct. 1 This verbiage, however,
like the verbiage in the Ada County lien, does not confirm to Idaho Code Section 51-109: the
Lien does not contain "A certificate of verification ... follow[ing] the maker's signature ...
certify[ing] that the maker personally appeared, was sworn, stated his authority for making the

instrument, and averred the truth of the statements therein," as required by Idaho Code
Section 51-1 09(4) (emphasis added). While Zawadzki purports to be signing the Lien "under
penalty of perjury," he was not sworn under oath by the notary, as is required under Idaho law.
ParkWest's Lien fails to meet the statutory requirements of both Idaho Code Section 45-507 and
Idaho Code Section 51-109, and is invalid as a matter oflaw.

B.

ParkWest's Alleged Lien Is Invalid For Failure To Register Under The Idaho
Contractor Registration Act.
In Idaho, it is illegal for any person "to engage in the business of, or hold himself out as,

a contractor within this state wittout being registered [under the Idaho Contractor Registration
Act]." Idaho Code § 54-5204(1). In that regard, the Act treats construction contractors like
members of other regulated professions or trades-such as lawyers, accountants, doctors, and
plumbers-have long been treated. In other words, the Act recognizes the need to limit the
business of construction contracting to those who meet minimum standards necessary for the

1 Notwithstanding Zawadzki's statements, the Lien is not signed under oath, and therefore, the threat of perjury is
not present with respect to the contents of the Lien. I.e. § 18-5401; State v. Wolfrum, 145 Idaho 44, 175 P.3d 206,
208 (holding that perjury can only be committed by a person who has "taken an oath to testify truthfully").
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public's protection, and it imposes a registration requirement as a means of ensuring those
standards are met. Idaho Code § 54-5202.
The Act gives construction contractors powerful incentives to comply with the
registration requirement. Most importantly, it strips unregistered contractors ofthe statutory
right they otherwise would have to assert a mechanic's lien to secure payment for their work:
A contractor who is not registered as set forth in this
chapter. .. shall be denied and shall be deemed to have conclusively
waived any right to place a lien upon real property as provided for
in Chapter 5, Title 45, Idaho Code."
Idaho Code § 54-5208.
That provision invalidates ParkWest's alleged Lien on the Property. According to its
own pleadings in the Bankruptcy Case, "ParkWest admits that at the time of execution ofthe
Wilder Contract ParkWest was not registered as a contractor as required by the Idaho
Contractor's [sic] Registration Act.. ,," McFarland Aff., 1 5, Exh. 4. ParkWest's position seems
to be that its initial failure to register as the Act requires is inconsequential because it supposedly
became registered before beginning construction on the Property. Id. It became registered on
May 2,2006, about six weeks after entering into the contract. (McFarland Aff., 1 2.) The parties
dispute whether ParkWest's premise-that it became registered before beginning constructionis correct. By this motion, MERS does not invite the Court to delve into that dispute. Doing so
is not necessary because the alleged Lien is invalid under the Act either way, as ParkWest
illegally engaged in the business of contracting when it contracted to build a home on the
Property without being registered under the Act.
As noted above, the Act makes it illegal for any person "to engage in the business of, or
hold himself out as, a contractor without being registered .. ,," Idaho Code § 54-5204(1). It
defines "contractor" as someone who "undertakes, offers to undertake, purports to have the
MEMORANDUM IN SUPPORT OF MORTGAGE ELECTRONIC REGISTRATION
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capacity to undertake, or submits a bid to, or does himself or by or through others, perform
construction." Idaho Code § 54-5203(4)(a). In other words, one acts as a "contractor" not only
by performing physical construction work, but also by soliciting and obtaining such work.
Consequently, by contracting to build a home on the Property, ParkWest "engaged in the
business of... a contractor" under section 54-5204(1). ParkWest violated the Act because, by its
own admission, it was not registered at the time of contracting. That violation triggers the lien
waiver set forth in section 54-5208.
ParkWest presumably will try to discount the significance of a contractor's not
registering before obtaining a contract to perform construction work, provided the contractor
becomes registered before actually performing the work. Such an argument would ignore the
plain language of the statute, as well as the obvious significance of the contracting stage of an
owner-contractorrelationship. The Act's objective is to protect the public by funneling
construction work to registered contractors. An unregistered contractor flouts that objective by
contracting to perform construction work and thus preventing a registered contractor from
obtaining the contract. Moreover, there is no assurance an unregistered contractor who contracts
to perform construction work can, or even will attempt to, satisfy the Act's registration
requirements before performing the work.
By defining the business of a "contractor" to include soliciting, not just performing,
construction work, the Act makes evident its intention to apply the registration requirement to all
phases of the owner-contractor relationship. A contractor that chooses to disregard the
registration requirement waives its lien rights. Idaho Code § 54-5208. Nothing in the Act gives
the contractor an opportunity to cure its failure to register-and thereby rescind the waiver of its
lien rights-partway through the relationship.
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The Act not only prohibits unregistered contractors from filing mechanic's liens, but also
bars contractors from filing any lawsuit to collect under the contract ifthe contractor was not
registered at all times it acted as a contractor, including during the time the contractor solicited
the construction work:
No person engaged in the business or acting in the capacity of a
contractor, unless otherwise exempt, may bring or maintain any
action in any court of this state for the collection of compensation
for the performance of any act or contract for which registration is
required by this chapter without alleging and proving that he was a
duly registered contractor, or that he was otherwise exempt as
provided for in this chapter, at all times during the performance of
such act or contract.
I.e. § 54-5217(2) (emphasis added). The above-captioned lawsuit is an action to enforce
ParkWest's Lien, and so is an action to collect compensation for the performance of ParkWest's
services on the Property. Inasmuch as soliciting, negotiating, and entering into a construction
contract are acts "for which registration [as a contractor] is required" by the Act, and inasmuch
as ParkWest was not registered as a contractor at the time it solicited, negotiated, and entered
into the Contract, ParkWest was not a "duly registered contractor ... at all times" relevant to the
Contract; therefore, ParkWest is barred under § 54-5217 from bringing this action.
Based on the foregoing, the Court should rule that ParkWest's Lien on the Property is
invalid under I.C. § 54-5208, and that ParkWest's lawsuit to enforce its Lien on the Property is
barred under I.C. § 54-5217. Given the invalidity ofthe alleged Lien, ParkWest has no rights in
the Property - certainly none that are prior in right to the MERS' Deeds of Trust - and no right
to litigate the enforcement of its Lien. MERS is entitled to summary judgment in this case.
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C.

ParkWest's Alleged Lien Is Invalid For Failure To Provide The Disclosures
Required By Idaho Code § 45-525.
Idaho's mechanic's lien statute requires a general contractor to make certain lien-related

disclosures "[p Jrior to entering into any contract in an amount exceeding two thousand dollars
($2,000) with a homeowner or residential property purchaser to construct ... any improvements on
residential real property .... " Idaho Code § 45-525(2). The required pre-contract disclosures
include:
( a) The homeowner or residential real property purchaser shall
have the right at the reasonable expense of the homeowner or
residential real property purchaser to require that the general
contractor obtain lien waivers from any subcontractors providing
services or materials to the general contractor;
(b) The homeowner or residential real property purchaser shall
have the right to receive from the general contractor proof that the
general contractor has a general liability insurance policy including
completed operations in effect and proof that the general contractor
has worker's compensation insurance for his employees as required
by Idaho law;

(c) The homeowner or residential real property purchaser shall be
informed of the opportunity to purchase an extended policy oftitle
insurance covering certain unfiled or unrecorded liens; and
(d) The homeowner or residential real property purchaser shall
have the right to require, at the homeowner's or residential real
property purchaser's expense, a surety bond in an amount up to the
value of the construction project.
Failure to make the disclosures "constitute[s J an unlawful and deceptive act or practice in trade
or commerce under the provisions ofthe Idaho consumer protection act, chapter 6, title 48, Idaho
Code." Idaho Code § 45-525(4). ParkWest failed to make the disclosures before contracting to
build the home on the Property for Bamson. (Bamson Aff.

~

7.) ParkWest admits this fact in its

own pleadings, and ParkWest also admits that the failure to make the disclosures was a violation
of the Idaho consumer protection act ("ICPA"). McFarland Aff., ~ 5, Exh. 4.
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A consumer who purchases goods or services and "suffers any ascertainable loss of
money or property, real or personal," as a result of an ICP A violation has a private right of action
against the violator. Idaho Code § 48-608(1). An "ascertainable loss" is defined as follows:
Any deprivation, detriment, or injury, or any decrease in amount,
magnitude, or degree that is capable of being discovered, observed,
or established. It is not necessary for a private plaintiff to prove
actual damages of a specific dollar amount to prove ascertainable
loss, but only that the item was different from that for which the
private plaintiff bargained, or that the private plaintiff suffered
some like loss.

IDAPA 04.02.01.020.05 (emphasis added). By failing to make the required disclosures,
ParkWest deprived Barnson of the information to be disclosed (i.e., of intangible property to
which Barnson was entitled). Barnson need not be able to tie the absence ofthe disclosures to
any monetary harm to have suffered an "ascertainable loss" that is actionable under ICP A.
Notwithstanding the fact that Barnson need not be able to tie the absence of disclosures to
any monetary harm, such a tie is clear in this case. This Bankruptcy Court for the District of
Idaho previously held, in In re Wiggins, 273 B.R. 839 (Bkrtcy. D. Idaho 2001), as follows:
[B]ut for the bankruptcy filing and prosecution of this litigation,
the Court doubts the [debtor] could have secured the relief finally
offered by Defendant on the courthouse steps.

*****
However, Plaintiffs' attorney fees incurred in connection with [the]
bankruptcy filing ... are all tangible out-of-pocket expenses which
are capable of being discovered, observed, or established, and
constitute ascertainable losses for purposes of the ICPA. While the
precise amount of the losses Plaintiffs suffered as a result of the
transaction with Defendant was not demonstrated at trial, on this
record the Court is persuaded and therefore finds those losses
exceeded any benefits Wiggins may have received from the
payment made to him by Defendant.

*****
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[T]he costs and expenses of dealing with the "mess" caused by
Defendant's intrusion into this family's life should be redressed.
The expenses incurred for Joshua's attorneys in the bankruptcy
case ... are legitimate items of damage.

Id., 273 B.R. at 857-858, 880 (internal citations omitted).
One of the required disclosures is that "The homeowner or residential real property
purchaser shall be informed of the opportunity to purchase an extended policy of title insurance
covering certain unfiled or unrecorded liens." ParkWest did not record its Mechanic's Lien until
after the closing on the MERS loan, and after the MERS Deeds of Trust were recorded. Had
ParkWest made this disclosure to Bamson, Bamson would have known ofthe availability of
purchasing an extended policy oftitle insurance, and the title company could have then obtained
lien waivers from ParkWest, been able to pay ParkWest's outstanding claim at closing, could
have chosen not to issue title insurance, advised MERS not to extend the loan secured by the
MERS Deeds of Trust, or taken any number of actions to mitigate the Lien and the resulting
litigation. Had Bamson been apprised of the opportunity to obtain extended coverage title
insurance and then purchased extended coverage insurance, Bamson likely would not have been
required to pay money to ParkWest either in satisfaction of ParkWest's Lien, or in litigating the
Lien, because her title insurer would likely have resolved those issues on her behalf. As Bamson
has testified, had she not had to expend money in litigation arising from ParkWest's Lien, she
would not have filed a petition for bankruptcy relief. Bamson Aff.,

~

10.

As set forth above, Bamson has suffered the following losses as a result of ParkWest's
failure to make the statutorily required pre-contract disclosures and violation of the Idaho
Consumer Protection Act: (1) Bamson was deprived of information that Idaho law entitles her
to, an ascertainable loss under IDAPA 04.02.01.020.05 1; (2) Bamson was not made aware of the
opportunity to purchase extended coverage title insurance, which would have covered the Lien
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alleged in this case; (3) Barnson was deprived of the opportunity, via her title insurer, to address
ParkWest's claims prior to the closing on the MERS loans and Deeds of Trust; (4) Barnson has
been forced to expend significant sums of money in defending ParkWest's Lien; and (5) Bamson
has been compelled to file Bankruptcy as a direct result of the Lien and resulting litigation.
Idaho Code § 48-608(1) states:
Any person who purchases or leases goods or services and thereby
suffers any ascertainable loss of money or property, real or
personal, as a result of the use or employment by another person of
a method, act or practice declared unlawful by this act, may treat
any agreement incident thereto as voidable or, in the alternative,
may bring an action to recover actual damages or one thousand
dollars ($1,000), whichever is the greater.... Any such person or
class may also seek restitution, an order enjoining the use or
employment of methods, acts or practices declared unlawful under
this chapter and any other appropriate relief which the court in its
discretion may deem just and necessary. The court may, in its
discretion, award punitive damages and may provide such
equitable relief as it deems necessary or proper in cases of repeated
or flagrant violations.
ParkWest's failure to provide the pre-contract disclosures is, by definition, a violation ofIdaho's
Consumer Protection Act. Barnson's losses, as identified above, from ParkWest's violation of
Idaho's Consumer Protection Act entitle her, at her option, to treat the Contract as voidable,
under I.e. § 48-608(1). ParkWest's alleged right to lien the Property derives from the Contract.
Once the Contract is voided, the basis for the Lien disappears. For this alternative reason, the
Lien is invalid and gives ParkWest no interest in the Property, and MERS is entitled to summary
judgment against ParkWest in this case.
V.
CONCLUSION

For the reasons stated herein, MERS respectfully requests that this Court enter summary
judgment in favor ofMERS.
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DATED THIS

L

day of October, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

BY~4+

~

__________~~______________

Ste en C. Hardesty, ISB No. 4214
Att rneys for Defendant Mortgage Electronic
Registration Systems, Inc.
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CLAIM OF LIEN
TO: County Recorder, County of Ada, State of Idaho, and to Mike Urwin Enterprises, Inc.
(Owners or Reputed Owners).
TAKE NOTICE that Terra-West, mc., the Claimant herein, claims a lien against the real
property hereinafter described, for money due and owing for labor performed andlor materials
and equipment furnished in the improvement of said property. This Claim of Lien is for the
value of Claimant's materials, supplies and labor, and against the land being improved on the
premises,
Said labor andlor materials or equipment was performed andlor furnished at the request
of Mike Urwin Enterprises and performance by Claimant was ceased or completed on
November 30, 2007.

is

The real property subject to the lien described as, a parcel of land being a portion of
Block 11, amended plat of part of Avalon Orchard Tracts and a portion of the North 1/2 of the
SE 1/4 of Section 25, Township 2 North, Range 1 West of the Boise, Meridian, Kuna. Ada
County, State ofIdaho, being more particularly described as follows:
COMMENCING AT TIlE NORTIIWEST CORNER OF TIlE NE 114 (NORTII %
CORNER) OF SECTION 25. T.2 N, ,R1 W; B.M.;
~

I

.,I

I
i

"t

.......... .

THENCE S 00°04'35" E 2649.90 FEET THE SOUTHWEST CORNER OF THE NE ~
. . .. (CENTER Y.4 CORNER) OF SAID SECTION 25;
THENCE S 00°28'08" W 181.71 FEET ALONG THE WEST LINE OF THE SE %OF
SAID SECTION 25 TO THE REAL POINT OF BEGINNING OF TIllS
DESCRIPTION;

I

THENCE N 89°55'25" E281.1 0 FEET TOA POINT;

I

THENCE N 00°28'08" E 180.31 FEET TO A POINT;

I

THENCE S 89°31 '52" E 986.01 FEET TO A POINT ON A CURVE ON TIlE
SOUTHERLY LINE OF AN ACHD RIGHT OF WAY;

i

~I
"j

!

i

.~
~

!

'.

I

I

THENCE 83.25 FEET ALONG THE SOUTHERLY LINE OF AN ACHD RIGIIT OF
WAY ON A CURVE TO THE RIGHT, SAID CURVE HAVlNG A RADIUS OF
8462.97 FEET, A DELTA ANGLE OF Oo033'49",A TANGENT OF 4162 FEET AND A
CHORD BEARING S 52~2'08" E 83.25 FEET TO A POINT;
TIffiNCE S OO~8'081t W 1301.93 FEET A POINT ON THE SOUTH LINE OF THE
NORTH Yz OF THE SE Y.4 OF SAID SECTION 25;

XHIIT

.b
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THENCE-N 88°41'59" W 1333 58 FEET ALONG SAID SOUTH LINE TO THE
SOUTHWEST CORNER OF SAID NORTH Yz OF THE SE ~;
THENCE NOo028'OS" E 1149 88 FEET ALONG THE WEST LINE OF SAID NORTH
Yz. OF'THE SE ~ TO THE REAL POINT OF BEGINNING OF THIS DESCRIPTION;
THIS SUBDMSION CONTAINS 39.89 ACRES, MORE OR LESS, AND IS
SUBJECT' TO ALL EXISTING EASEMENTS AND RIGHTS OF WAY.
The name and address of the owner(s) or reputed owner(s) of said real property are:
Mike Urwin Enterprises, Inc.,
POBox 186
KUlla, ID 83643

The amount unpaid to Claimant, after deducting alI just credits and offsets, for which this
lien is claimed, is $336,326, plus interest pursuant to Claimant's contr~ct.
WHEREFORE, the Claimant hereby claims a lien against the above-described real
property and against the improvements located thereon for the said sum of $336,326. Claimant
also claims a lien against the real property described herein for the sum of $450.00 for reasonable
attorney's fees incurred in preparing this Claim of Lien, the sum of $9.00 for recording this
Claim of Lien. and for further reasonable attorney's fees, costs and accruing interest relating to
the foreclosure of this lien.
The undersigned is knowledgeable of the matters stated herein and verily believes the
same to be true and just. The undersigned bas today mailed a true and correct copy of this Claim
of Lien to the said owner or reputed owner at the foregoing address by certified mail, return
, r.e~e~pt r~questedJ postage pr~paid.
DATED this

--k- day of December,'2007.
By

An~BIL~

President of TerraMWest, INC.
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ACKNOWLEDGMENT
STATE OF IDAHO )

lII.l

);8S

County of...fOtL

)

On this ~ day of December 2007, before me, a Notary Public, personally appeared
Andrew Blessinger, known or identified to me to be the President of Terra-West, Inc. that he
executed the instrument on behalf of said corporation, and acknowledged to me that such
corporation exefiWtfa.the sarne.
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IN THE DISTRICT COURT OF THE FOURTH JUDIC
2

THE STATE OF IDAHO, IN AND FOR THE COUN

3
4

5

6
7

TERRA-WEST, INC., an Idaho
Corporation,
Plaintiff,

8

9

Case No. CVOC-081 0 179
ORDER GRANTING MOTION TO
DISMISS

vs.

10
11

12
13
14

15
16
17
18

19

MIKE URWIN ENTERPRISES, INC., an
Idaho Corporation; IDAHO MUTUAL
TRUST, LLC, an Idaho Limited Liability
Company; RED CLIFF DEVELOPMENT,
INC., an Idaho Corporation; ALLOWAY
ELECTRIC CO., INC., an Idaho
Corporation; ELECTRICAL
WHOLESALE SUPPLY CO., INC., an
Idaho Corporation; KRISTEN R.
THOMPSON, an individual; ALL
PERSONS IN POSSESSION OR
CLAIMING ANY RIGHT TO
POSSESSION,
Defendants.
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This matter came before the Court on Defendant's Motion to Dismiss for Failure to State a
22

23

Claim on Which Relief Can Be Granted, IRCP 12(b)(6), filed July 16, 2008. The Court heard oral

24

argument on the Motion August 4, 2008, and considered the matter under advisement at that time.

25

Stephen Hardesty appeared for the Defendant Idaho Mutual Trust and Kim Trout appeared for

;x:
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Plaintiff Terra-West. The Defendant's Motion to Dismiss is granted for failure to state a claim on
1

2

which relief can be granted.

3

BACKGROUND

4
5

6

The Plaintiff claims an interest in certain real property pursuant to a mechanics lien and filed

7

a lien foreclosure against Mike Urwin Enterprises on May 30, 2008. Terra-West entered into a
8

construction contract with Red Cliff Development and began work on the construction work on the
9

property on August 23, 2006. Subsequently, Mike Urwin Enterprises purchased the property from
10
11

Red Cliff Development. Terra West continued performing construction work for the new owner

12

and was not fully compensated. Defendant Idaho Mutual Trust claims an interest in the property

13

pursuant to a Deed of Trust dated February 6,2007. Terra West recorded a purported Claim of Lien

14

on December 6, 2007. Default Judgment was entered against Mike Urwin Enterprises on June 30,

15

2008.

16

The Defendant moved the Court to dismiss this case under IRCP 12(b)(6) because the
17

Plaintiff did not comply with the mechanics lien statute, Idaho Code § 45-507. Defendant contends
18
19

that the statute requires that in order to file a valid mechanics lien, the lien must be "verified by the

20

oath of the claimant, his agent or attorney" and that if the claim is not verified then no mechanics

21

lien is created. Idaho Mutual Trust argues that since the recorded document was not verified under

22

oath, there is no enforceable lien to foreclose.

23

Plaintiff argues that the purpose of the mechanics lien statute is to provide notice of the

24

claim against property and by recorded its claim, Plaintiff has substantially complied with the
25
26
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statute. The claim was signed by the president of Terra-West and contains the assertion that the
1
2

signer is "knowledgeable of the matters stated therein and verily believes the same to be true and

3

just."

The inclusion of the word verily acts as a verification because he signed the

4

acknowledgement before a notary that he verily believed the contents were true and just.

5

6

FINDINGS OF FACT AND CONCLUSIONS OF LAW

7
8

Idaho Code § 45-507 provides for the perfection of mechanic's liens:
9

10
11

12

(1) Any person claiming a lien pursuant to the provisions of this chapter must file
a claim for record with the county recorder for the county in which such property
or some part thereof is situated.
(4) Such claim must be verified by the oath of the claimant, his agent or attorney,
to the effect that the affiant believes the same to be just.

13

Without ruling whether a mechanics lien statute must be strictly or substantially
14
15

complied with, the Idaho Court of Appeals held that the phrase "duly sworn" on a claim of lien

16

did not even substantially comply with the statute. Cornerstone Builders, Inc. v. McReynolds,

17

136 Idaho 843, 846, 41 P.3d 271, 274 (Ct. App. 2001). In that case, the claim of lien was

18

acknowledged before a notary. ld. The claimant argued the phrase "duly sworn" performs the

19

same function as a verification that the contents of the claim are true and just. ld. The Court

20

stated "[s]uch a conclusion would effectively render the verification requirement of I.C. § 4521

507 a nullity." ld.
22
23

Here, the issue is similarly narrow. An acknowledged claim of lien was filed with the

24

word "verily." To allow a single word to replace the formality of swearing to the best of one's

25

belief that a document is true and just would read the required verification entirely out of the

26
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statute. The claim of lien at issue did not satisfy the requirements ofIdaho Code § 45-508. The
1

2

Defendant's Motion to Dismiss is therefore GRANTED.

3

IT IS SO ORDERED.

4

Dated this 30

~y of August, 2008.

5
6

RonaldJ. W'
DISTRICT

7

8

9

10
11

12
13
14
15

16
17

18

19
20
21
22

23
24

25
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1
2
3

CERTIFICATE OF M . 3
I, HEREBY CERTIFY that on the~day of
" 008, I caused a true and correct
copy of the foregoing ORDER GRANTING MOTION TO DISMISS to be served by the method
indicated below, and addressed to the following:

NU.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(X! U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(~)

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(A u.s. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(y1 U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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1

2

(?:?U.S. Mail, Postage Prepaid

Kristen R. Thompson
Thompson Law Finn
55 SW Fifth Avenw;:.$uite 150
Meridian, ID 83642

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

3
4

J. DAVID NAVARRO
Clerk of the District Court
Ada County
ho
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By __~c-______________
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ORIGINAL
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\t>So I 5A'~"M ~_. 9.M.
Stephen C. Hardesty ISB No. 4214
Ryan T. McFarland ISB No. 7347
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617 "
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: sch@hteh.com
rmcf@hteh.com

NOV 17 2008
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

Attorneys for Defendant Mortgage Electronic
Registration Systems, Inc.
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
P ARKWEST HOMES LLC, an Idaho limited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNS ON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (f/kJa
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-10,
)
)
Defendants.
)
)

Case No. CV 07-8274
REPLY TO PLAINTIFF'S
MEMORANDUM IN OPPOSITION TO
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC.'S
MOTION FOR SUMMARY JUDGMENT

Mortgage Electronic Registration Systems, Inc., as nominee for Homecomings Financial,
LLC (f/k/a Homecomings Financial Network, Inc.) ("MERS"), one of the Defendants in the
above-captioned matter, by and through its attorneys of record, Hawley Troxell Ennis & Hawley
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LLP, respectfully submits this Reply To Plaintiffs Memorandum In Opposition To Mortgage
Electronic Registration Systems, Inc.'s Motion For Summary Judgment.
I.
INTRODUCTION

The straightforward application of Idaho law establishes MERS' right to summary
judgment in this case on three independent grounds:
1.

ParkWest Homes LLC's ("ParkWest") mechanic's lien (the "Lien") is facially
invalid in that it does not contain a verification as required under Idaho Code
Sections 45-507 and 51-109(4).

2.

ParkWest forfeited its lien rights when it failed to register as a contractor before it
contracted to build the home on the property that is the subject of this lawsuit (the
"Property"). Idaho Code Sections 54-5203 and 54-5208.

3.

ParkWest's contract with Juli G. Barnson ("Barnson"), and by extension,
ParkWest's lien rights with respect to the Property, were voided when Barnson
and MERS suffered losses due to ParkWest's failure to provide Barnson with
Idaho's statutory pre-contract disclosures prior to constructing the home on the
Property. Idaho Code Sections 45-5204 and 48-608.

The validity of MERS' interest in the Property, via MERS' deeds of trust, is unchallenged. The
unambiguous statutory provisions which bear on this case invalidate ParkWest's Lien, and
ParkWest's objection to MERS' Motion for Summary Judgment has no basis in law: ParkWest
has utterly failed to show that the statutory provisions are unambiguous, unenforceable, or in any
way inapplicable in this case. There is no dispute as to the material facts of this case, and
therefore this case is ripe for adjudication: MERS' interest in the Property is valid; ParkWest's,
because of ParkWest's failure to abide by clear Idaho laws, is not. MERS is entitled to judgment
as a matter oflaw that its interest in the Property is senior to and free of ParkWest's Lien.

REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC. 'S MOTION FOR SUMMARY
JUDGMENT-2

44

05000.0047.1342095.2

II.
ARGUMENT

A.

MERS Has Met Its Burden In Establishing That No Genuine Issue Of Material Fact
Exists And That MERS Is Entitled To Judgment As A Matter Of Law.
In its Motion for Summary Judgment, MERS established its entitlement to Summary

Judgment as follows:

The Undisputed Facts Relevant To This Action Are As Follows:

1.

•

On March 15, 2006, ParkWest contracted with Bamson to build her a $422,000

home on the Property.
•

As ParkWest has admitted, during the time the parties negotiated and signed the

contract for construction on the Property (the "Contract"), ParkWest was not registered under the
Idaho Contractor Registration Act, Idaho Code §§ 54-5201 et seq.
•

As ParkWest has also admitted, ParkWest never made the disclosures required by.

Idaho's mechanic's lien statute (more specifically, by Idaho Code § 45-525) before entering into
the Contract.
•

On November 14,2006, Bamson caused two Deeds of Trust to be recorded as

Instrument Nos. 200690998 and 200690999, official records of Canyon County, Idaho (the
"MERS Deeds of Trust"). MERS is the beneficiary under the MERS Deeds of Trust.
•

On November 28, 2006, ParkWest filed its Lien against the Wilder Property as

Instrument No. 200694511, Official Records of Canyon County, Idaho, asserting a right to
payment in the amount of $189,117.99.
•

The Lien contains an acknowledgement, but not a verification as required under

Idaho Code Sections 45-507 and 51-109(4).
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•

On April 13,2007, Bamson filed a petition for Chapter 11 Bankruptcy relief. But

for the Lien filed by ParkWest and the resulting litigation, Bamson would not have filed for
Bankruptcy relief.
2.

The Law Applicable To This Action Is Unambiguous:
a)

The Lien Does Not Contain A Verification In The Form Required By
Idaho Code Section 51-109(4).

As to the first grounds under which MERS is entitled to summary judgment, MERS
pointed out that ParkWest's Lien fails to meet the statutory requirements of both Idaho Code
Section 45-507 and Idaho Code Section 51-109(4), which (1) require that the Lien be verified,
and (2) specify the form of the verification. MERS cited to uncontroverted and controlling
Idaho case law, as well as to a persuasive contemporary district court ruling, that the Lien's
acknowledgement does not comply with the verification requirement. In a phrase, where a lien
claimant "has failed to strictly comply with the requirements ofLC. § 51-109(4) ... its liens do
not substantially comply with LC. § 45-507." Cornerstone Builders, Inc. v. McReynolds, 136
Idaho 843, 845,41 P.3d 271,273 (Ct. App. 2001). The Lien does not contain "A certificate of
verification ... follow[ing] the maker's signature ... certify[ing] that the maker personally
appeared, was sworn, stated his authority for making the instrument, and averred the truth of
the statements therein," as required by Idaho Code Section 51-109(4) (emphasis added), and

therefore, the Lien is invalid as a matter oflaw.
b)

ParkWest, By Acting As A Contractor Without Being Registered,
Waived Its Lien Rights

MERS then set forth the second grounds under which it is entitled to summary judgment
by citing the unequivocal language ofIdaho Code Section 54-5204, which makes it illegal for
any person "t6 engage in the business of, or hold himself out as, a contractor within this state
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without being registered [under the Idaho Contractor Registration Act]." This code provision is
enforced by Idaho Code Section 54-5208, which provides that "A contractor who is not
registered as set forth in this chapter. .. shall be denied and shall be deemed to have conclusively
waived any right to place a lien upon real property as provided for in Chapter 5, Title 45, Idaho
Code."
It is beyond question - and ParkWest does not question - that the act of contracting is an

essential part being a contractor, and, as Idaho Code Section 54-5203(4)(a) provides, registration
is required before any contractor can legally "undertake[] , offer[] to undertake, purport[] to have
the capacity to undertake, or submit[] a bid to, or ... himself or by or through others, perform
construction." ParkWest admits that it was not registered at the time of contracting, and the plain
language ofIdaho Code Section 54-5208 is that ParkWest has, thereby, waived its lien rights in
this case.
To underscore the seriousness of its intent to strip an unregistered contractor of its lien
rights, the Idaho legislature also stripped such contractors of their rights to use the power of the
court to collect on a contract procured when the contractor was unregistered:
No person engaged in the business or acting in the capacity of a
contractor, unless otherwise exempt, may bring or maintain any
action in any court of this state for the collection of compensation
for the performance of any act or contract for which registration is
required by this chapter without alleging and proving that he was a
duly registered contractor, or that he was otherwise exempt as
provided for in this chapter, at all times during the performance of
such act or contract.
I.C. § 54-5217(2) (emphasis added).
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c)

By Failing To Provide The Pre-Contract Disclosures, ParkWest's

Contract Is Made Void.
MERS then pointed out a third grounds for invalidating the Lien: independent of
ParkWest's failure to verify its Lien and ParkWest's failure to register as a contractor prior to
contracting, ParkWest also failed to make the lien-related disclosures which are required by
Idaho Code Section 45-525(2) "[p]rior to entering into any contract in an amount exceeding two
thousand dollars ($2,000) ... to construct ... any improvements on residential real property."
ParkWest failed to disclose, as required, that Bamson had the right to obtain lien waivers from
subcontractors, purchase an extended policy of title insurance, and require a surety bond in an
amount up to the value of the construction project. Idaho Code Section 45-525(4) states, and
ParkWest admits, that ParkWest's failure to make the disclosures violated the Idaho Consumer
Protection Act. See Affidavit of Ryan T. McFarland In Support Of Mortgage Electronic
Registration Systems, Inc.' s Motion For Summary Judgment ("McFarland Aff."), Exh. 4, ~ 7.
Under the Idaho Consumer Protection Act, any "deprivation ... capable of being
discovered, observed, or established," constitutes an "ascertainable loss of money or property."
IDAPA 04.02.01.020.05; Idaho Code Section 48-608(1). Any such "discoverable" or
"observable" deprivation or loss entitles a person so aggrieved to "treat any agreement incident
thereto as voidable." Idaho Code Section 48-608(1).
ParkWest has provided no evidence to contradict MERS' evidence that Barnson and
MERS suffered the following "observable" losses as a direct result ofParkWest's violation: (1)
Barnson was deprived of information that Idaho law entitles her to; (2) Bamson was not made
aware ofthe opportunity to purchase extended coverage title insurance, which would have
covered the Lien; (3) Bamson was deprived of the opportunity, via her title insurer, to address
REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC.'S MOTION FOR SUMMARY
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ParkWest's claims prior to the closing on the MERS loans and Deeds of Trust; (4) Bamson and
her lender, MERS, have been forced to expend significant sums of money in defending against
ParkWest's Lien; and (5) Bamson was compelled to file Bankruptcy as a direct result of the Lien
and resulting litigation.

B.

ParkWest Has Failed To Establish A Genuine Issue Of Material Fact And Failed To
Rebut MERS' Legal Arguments.
ParkWest has not refuted a single fact asserted by MERS. ParkWest's failure to deny any

fact asserted by MERS, and failure to provide any evidence to rebut any evidence presented by
MERS, is tantamount to an admission that there is no genuine issue of material fact. Samuel v.
Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 87, 996 P.2d 303,306 (2000); Coghlan v.
Beta Theta Pi Fraternity, 133 Idaho 388, 401, 987 P.2d 300,313 (1999).
In opposing MERS' Motion for Summary Judgment, ParkWest would have this Court
rule in direct contradiction to the plain language of Idaho statute, yet ParkWest has provided no
support for such a ruling. ParkWest has utterly failed to provide this Court any Idaho appellate
court decision which contradicts any of the Idaho statutes cited by MERS which support MERS'
right to summary judgment on these three independent grounds. Instead, ParkWest alleges a
series of irrelevant and completely meritless points, to which Plaintiff responds as follows:
1.

The Lien Is Facially Invalid.

ParkWest argues: "The Lien substantially complies with the verification requirement
under Earth Resources." (Memorandum In Opposition To Mortgage Electronic Registration
Systems, Inc.'s Motion For Summary Judgment (hereinafter, "Objection"), pgs. 5-6. In arguing
that the Lien substantially complies with the verification requirement ofIdaho Code Section 45507, under Treasure Valley Plumbing and Heating, Inc. v. Earth Resources Co., 106 Idaho 920,
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684 P.2d 232 (Ct. App. 1984), ParkWest avoids discussion of the plain language ofIdaho Code
Section 51-109(4). As set forth in the Memorandum in Support ofMERS' Motion for Summary
Judgment, Idaho Code Section 51-109(4) states that
the verification of a corporate document by an officer of the
corporation should be in substantially the following form:
I, ............... , a notary public, do hereby certify that on this .... day
of .......... , 19 ... , personally appeared before me ................ , who,
being by me first duly sworn, declared that he is the .......... of
............ , that he signed the foregoing document as .............. of the
corporation, and that the statement therein contained are true.
The Lien at issue here is a lien of ParkWest Homes LLC, and is therefore a corporate document
requiring a corporate verification in substantially the form set forth in Idaho Code Section 51109(4). To hold otherwise would be to make the statutory language ofIdaho Code Section 51109(4) a nUllity. See Zener v. Velde, 135 Idaho 352,356, 17 P.3d 296,300 (Ct. App. 2000)
(holding that a statutory interpretation that would "lead to the absurd result of nullifying the
effect of [a] subsection" ofthe statute must be rejected). See also State v. Doe, 144 Idaho 796,
172 P.3d 551,554 (Ct. App. 2007) (holding that "It is incumbent upon a court to give a statute an
interpretation which will not render it a nullity"). There is no dispute that the "verification"
argued for by ParkWest is not in the corporate form required by Idaho Code Section 51-1 09(4),
and therefore, the Lien is facially invalid.
ParkWest argues: "Because the form ofjurat in the Lien is the same as those used by
MERS in MERS' Affidavits, the Lien is valid." (Objection, pgs 6-7). ParkWest's argument on
this score highlights both the nuances ofIdaho's Notary Public Act, and the invalidity of the
Lien. The jurat used in the Affidavits filed on behalf ofMERS and cited by ParkWest are
affidavits of individuals, including Ryan McFarland and Juli Barnson, and are not corporate
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documents; therefore, the jurats used in those Affidavits comply with Idaho Code Section 51109(2). ParkWest's Lien was required to comply with the jurat to be used for corporate
documents, as set forth in 51-1 09(4). The Lien does not comply.
2.

ParkWest Was Not A Licensed Contractor At The Time It Contracted.

ParkWest argues: "MERS would have this Court find that ParkWest should be held to

have built a free house for Barnson. Such a ruling would be 'patently absurd and unreasonably
harsh. '" ParkWest's argument on this issue is disingenuous, at best. MERS is not arguing that
ParkWest be held to have built a free house for Bamson: MERS' simply asks this Court to hold
that MERS' interest in the Property is senior to and free of any interest claimed by ParkWest.
ParkWest's argument that invalidating the Lien for ParkWest's failure to be registered is
tantamount to finding that "ParkWest should be held to have built a free house for Bamson" is
factually wrong (Objection, pg. 8). In ParkWest's Second Amended Complaint To Foreclose
Lien (the "SAC"), ParkWest alleges that ParkWest and Bamson entered into a contract to build a
home on the Property for $422,000.00 (,10). ParkWest alleges it remains unpaid for only
$141,208.39 (, 10, Opposition page 8), and that this amount is due to "increased costs to and
work by ParkWest" attributable to Bamson's "requested changes, together with Bamson's delay
in making numerous decisions" (,6). Thus, ParkWest is not alleging that it has never been paid
anything, or that it built Bamson's house "for free." From ParkWest's own court filings, it is
evident that ParkWest has been paid, at the least, most of what it was owed under the Contract.

In fact, Bamson's testimony is that ParkWest has been paid all of what it is owed. McFarland
Aff., Exh. 2, , 8. This fact may have informed ParkWest's decision to enter the StipUlation For
Default Judgment (the "Bamson Stipulation") on file in this matter, wherein ParkWest "waive[d]
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and release[d] Barnson from any personal liability related to or arising out of ParkWest's
improvement of the Property and the allegations contained in the Complaint" (~ 4).
The relief argued for by MERS is not unreasonable or absurd, but is precisely the relief
intended by the Idaho legislature. The plain language ofIdaho Code Section 54-5201 et seq.
speaks for itself: "any person who in any capacity undertakes, offers to undertake, purports to
have the capacity to undertake, or submits a bid to ... perform construction" "who is not
registered as set forth in this chapter ... shall be denied and shall be deemed to have
conclusively waived any right to place a lien upon real property as provided for in chapter 5, title
45, Idaho Code." Idaho Code Sections 54-5203(a) and 54-5208. This language is not
ambiguous, and therefore, ParkWest's citation to Friends of Farm to Market v. Valley County,
137 Idaho 192, 197,46 P.3d 9,14 (2002) is unavailing: as set forth in Friends of Farm to

Market and other Idaho Supreme Court cases, courts turn to rules of statutory construction only
where "language of a statute or ordinance is ambiguous." Id. "Where the language is
unambiguous, the clearly expressed intent ofthe legislative body must be given effect, and there
is no occasion for a court to construe the language." !d. The language ofIdaho Code Section

54-5201, et seq. is not ambiguous, and ParkWest has not alleged any ambiguity. The fact that
"there are no Idaho appellate court decisions interpreting" the statute does not mean the statute is
ambiguous - in fact, it is strong evidence that the statute is unambiguous and that the plain
language of the statute has been and should be given effect.
To the extent the Court's grant of summary judgment in this case would result in
ParkWest being unpaid, such a result is attributable to ParkWest alone: first, because of
ParkWest's illegal actions as an unregistered contractor, second because of ParkWest's failure to
provide the statutorily mandated pre-contract disclosures, and third, because ParkWest willingly
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entered into the Bamson Stipulation, which MERS had no part of. ParkWest never had a money
damages claim against MERS; Bamson is the only person ParkWest has ever sought money from
in this action, and ParkWest freely gave up its claims against Bamson. ParkWest cannot
complain of a "patently absurd and umeasonably harsh result" which ParkWest freely contracted
for.
ParkWest argues: "Because ParkWest was registered at the time it performed work on
the Property, and because no compensation is being sought by Park West for any work done at a
time Park West was not registered, ParkWest should be permitted to recover for the work
performed." This argument is also disingenuous, at best. A careful reading of Idaho Code

Section 54-5217(2) reveals that the Idaho legislature has clearly stated that if, at any point in the
contractor-property owner relationship, a contractor was not registered, that contractor is barred
from recovery under the construction contract:
No person engaged in the business or acting in the capacity of a
contractor, unless otherwise exempt, may bring or maintain any
action in any court of this state for the collection of compensation
for the performance of any act or contract for which registration is
required by this chapter without alleging and proving that he was
a duly registered contractor, or that he was otherwise exempt as
provided for in this chapter, at all times during the performance of
such act or contract.

Idaho Code Section 54-5217(2) (emphasis added).
The Lien and the SAC are both premised on the construction contract for the Property
ParkWest negotiated and executed with Bamson during the time ParkWest was not registered as
a contractor. Idaho Code Section 54-5201 et seq. is designed to eliminate contracting by
umegistered contractors. If indeed ParkWest is arguing that it was not performing work pursuant
to contract, then such an argument is tantamount to an admission by ParkWest that it was
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performing work not "done or furnished at the instance ofthe owner of the building." Idaho
Code Section 45-501. In that case, ParkWest has no lien rights: absent a contract with a
property owner, there is no right to a mechanic's lien. In either case - whether ParkWest had no
contract to perform the work, or whether it was performing work pursuant to a contract
negotiated for and entered into while ParkWest was not a registered contractor - ParkWest was
not "legally authorized" to perform the work and has no lien rights. Idaho Code Sections 45-501
and 54-5208.

3.

ParkWest's Failure To Provide The Pre-Contract Disclosures Makes The
Construction Contract Voidable.

ParkWest argues: "MERS does not have standing to argue that the construction contract is

voidable for Park West's failure to provide the pre-contract disclosures." The plain language of
the Idaho Consumer Protection Act gives MERS standing to assert the voidability of the
construction contract. As ParkWest has conceded, the failure to give the required pre-contract
disclosures is a violation ofIdaho's Consumer Protection Act. The Idaho Consumer Protection
Act states that
Any person who purchases or leases goods or services and thereby
suffers any ascertainable loss of money or property, real or
personal, as a result of the use or employment by another person of
a method, act or practice declared unlawful by this act, may treat
any agreement incident thereto as voidable.
Idaho Code § 48-608(1). MERS, by extending the loans secured by the MERS Deeds of Trust
purchased an interest in the Property, and has suffered an ascertainable loss due to ParkWest's
violation of the Idaho Consumer Protection Act. ParkWest has provided no evidence to
contradict Barnsons's losses from ParkWest's violation of the Idaho Consumer Protection Act,
as set forth in MERS' Memorandum in Support of its Motion for Summary Judgment. As
REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC.'S MOTION FOR SUMMARY
JUDGMENT - 12

54

05000.0047.1342095.2

MERS has stepped into Bamson's shoes to defend against the Lien, Bamson's losses are also
MERS'losses. Additionally, MERS has suffered losses that are unique to MERS: had Bamson
been given the pre-contract disclosures which she was statutorily entitled to, she could have
taken steps to avoid this dispute, including purchasing insurance against this dispute, which
would have prevented not only the losses suffered by Bamson herself, but would also have kept
MERS from having to step into Bamson's shoes to defend against the Lien. Bamson was
deprived of the information she was entitled to, and as a consequence, MERS has been
compelled to expend more than $56,000.00 in defending against the Lien in this action and in the
Bankruptcy Court. Thus, the injury suffered by MERS is "distinct and palpable," and there is "a
fairly traceable causal connection between the claimed injury and the challenged conduct."

Troutner v. Kempthorne, 142 Idaho 389, 392, 128 P.3d 926, 928 (2006). MERS' loss is
ascertainable, does not constitute a mere "existing legal obligation," and is easily distinguishable
from the facts at issue in Yellowpine Water User's Assoc. v. Imel, 105 Idaho 349, 352, 670 P.2d
54,57 (1983), cited by ParkWest.
MERS, as a purchaser of real property, is a member of the class intended by the
Legislature to be protected by Idaho Code Section 45-525, which states its intent to "protect
owners and purchasers of residential real property." Secured lenders, like MERS, have long
been deemed "purchasers" by Idaho courts:
Although a mortgage is a lien, it is also considered a conveyance,
which includes 'every instrument in writing by which an estate or
interest in real property is created, alienated, mortgaged, or
encumbered, or by which the title to any real property may be
affected, except wills.' I.e. § 55-813 (emphasis added). A
mortgagee may become a bona fide purchaser. I.C. § 55-606; Imig
v. McDonald, 77 Idaho 314, 291 P.2d 852 (1955) (defining a bona
fide purchaser as one who takes for value, upon the belief of the
validity of the vendor's claim of title, and without notice of adverse
REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MORTGAGE
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claims); Spencer v. Steward, 37 Idaho 610, 218 P. 369 (1923)
(mortgagee, with first recorded interest and without notice of
adverse claim, may take as a bona fide purchaser); See also, 59
C.J.S. Mortgages § 232 (1949); 55 AM.JUR.2d Mortgages § 324
(1971). Further, even though a mortgage is considered a lien:
The analogy of the mortgage as passing title is universally retained
to the extent that the mortgagee may be recognized as a bona fide
purchaser for value without notice, provided there are present the
elements of valuable consideration, good faith and want of notice.
(Emphasis added.) THOMPSON ON REAL PROPERTY, § 4778
at 501-02 (1963) citing Spencer, supra.
Sun Valley Land and Minerals v. Burt, 123 Idaho 862, 853 P.2d 607 (Ct. App. 1993). See also
Melendrez v. D&1 Investment, Inc., 127 Cal.App.4th 1238, 1251-52,26 Cal.Rptr.3d 413,424-25

(2005). Thus, an encumbrancer is entitled to all the rights of a purchaser when it takes an
interest in property without notice of competing claims to the property. As a direct consequence
of ParkWest's violation of the Idaho Consumer Protection Act, MERS was without notice of
ParkWest's claim to the Property. ParkWest, having already admitted that it violated the Idaho
Consumer Protection Act, is estopped from now arguing that MERS is not entitled to the
protections of the Idaho Consumer Protection Act. As MERS has stepped into Barnson's shoes
in defending against the Lien, MERS' is entitled to Barnson's defenses and protections under
Idaho law.
MERS also has standing to make this argument on Barnson's behalf under the doctrine of
subrogation: ifBarnson, the borrower under the MERS Deeds of Trust, fails or refuses to defend
the Lien, MERS is entitled to step into the shoes of Barns on and defend the Mechanic's Lien.
The MERS Deeds of Trust, which ParkWest acknowledges (SAC, ~ 3), provide that if
there is a legal proceeding that might significantly affect Lender's
Interest in the Property and/or rights under this Security Instrument
(such as a proceeding ... for enforcement of a lien which may
attain priority over this Security Instrument ... ) ... then Lender
REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MORTGAGE
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may do and pay for whatever is reasonably or appropriate to
protect Lender's interest in the Property and rights under this
Security Instrument.... Lender's actions can include, but are not
limited to: ... (b) appearing in court; and (c) paying reasonable
attorneys' fees to protect its interest in the Property andlor rights
under this Security Instrument.
See the MERS Deed of Trust recorded November 14,2006 in the Official Records of Canyon
County, Idaho, Instrument No. 200690998, , 9, a true and correct copy of which is attached
hereto as Exhibit A.
ParkWest argues: "Any right to void the construction contract has now been waived
because Barnson has settled with ParkWest." As set forth above, MERS had absolutely no
involvement in the Bamson StipUlation, and leamed of it for the first time when the Bamson
StipUlation was filed. As argued above, ParkWest is bound by the terms of its freely negotiated
StipUlation with Bamson; MERS, not having been a part of the Barnson Stipulation, is not so
bound. ParkWest's violation ofthe Idaho Consumer Protection Act has caused an ascertainable
loss to MERS, and MERS is entitled by the Idaho Consumer Protection Act to void the contract
that caused that loss. And, as argued above, in the absence of a contract, there are no lien rights.
MERS rights remain unaffected by the Bamson StipUlation, to which MERS was not party and
which does not compensate MERS for MERS' loss. ParkWest's citation to Wilson v. Bogert, 81
Idaho 535, 542, 347 P.2d 341,345 (1959) is unavailing to ParkWest, but in fact stands for the
proposition MERS is asserting, namely, that a settlement agreement between two parties is
binding only on the parties thereto:
Where the parties to a legal controversy, in good faith enter into a
contract compromising and settling their adverse claims, such
agreement is binding upon the parties, and, in the absence of fraud,
duress or undue influence, is enforceable either at law or in equity
according to the nature of the case. Such a contract stands on the
same footing as any other contract and is governed by the same
REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MORTGAGE
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rules and principles as are applicable to contracts generally. An
agreement of compromise and settlement is a merger and bar of all
pre-existing claims which the parties intended to settle thereby.
Such prior claims are thereby superseded and extinguished. The
compromise agreement becomes the sole source and measure of
the rights of the parties involved in the previously existing
controversy. The existence of a valid agreement of compromise
and settlement is a complete defense to an action based upon the
original claim.
Id. (internal citations omitted, emphasis added). Thus, a settlement agreement is binding on the
parties to the agreement and is a merger and bar of all pre-existing claims which the parties to the
settlement agreement intended to settle. MERS was not a party to the Bamson Stipulation, and
the Barnson Stipulation does not purport to settle any claim as between MERS and ParkWest.
ParkWest's argument that the Barnson Stipulation denudes MERS ofMERS' defenses in this
lawsuit is baseless.
III.
CONCLUSION

For the reasons stated herein, and for the reasons stated in the Memorandum In Support
OfMERS' Motion For Summary Judgment, MERS respectfully requests that this Court enter
summary judgment in favor ofMERS.

\lAliL

DATED THIS -+J.- day of November, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By __~______;-______________________
Ryan T. McFar d, ISB No ..73~
Attorneys for De
~e dectronic
Registration Systems, Inc.
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CERTIFICATE OF SERVICE

\\l! \r:J-~

I HEREBY CERTIFY that on ~ --LL day of November, 2008, I caused to be served a
true copy of the foregoing REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 'S MOTION FOR
SUMMARY JUDGMENT by the method indicated below, and addressed to each of the
following:
_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy

Robert B. Burns
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
[Attorneys for Plaintiff]

*

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy

David E. Wishney
Attorney at Law
300 W. Myrtle Street, Suite 200
P.O. Box 837
Boise, ID 83701-0837
[Attorney for Defendant Julie G. Bamson]
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DEED OF TRUST
MIN'100062604714761014

DEFINmONS

Words wed in multiple sections of this document are defmed below and other words are defmed in
Sections 3, 11, 13, 18,20 and 21. Certaunul!!s regarding rhe usage of words used in this documen! are
also provided in Section 16.
(A) "Security Instrument" means this document, which is dated
together with all Riders to this document.
(B) "Borrower" is
JULIE G. B.lI.RNSON I

NOVEMBER 10TH, 20'Ob

AN' ONM1lRRIBD WOMAN

Borrower is the trustor under this Security Instrument..
(C) "Lender" is HOMECOMINGS PINANCI.AL, LLC fE/KIA HOMECOMINGS FINANCIAL
NETWORK, INC.).
Leru:ler is a LIMITED LIABILITY COMPANY
organized and existing under the Jaws of DELAWARE
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Lender's address is l.587 l.HTH AVE. I SE, SUITE 100
BELLEVUE, WA 98004
(1) "Trustee1f is TRANSNATION TITLE
(E) "MERS" is Mongage Electronic Registration Systems, Inc, MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS Is the beneficiary
under this Security lnstrument. MERS is organized and existing under the laws of Delaware. and has an
.address and telephone number ofP.D. Box 2026. Flint. Ml4S501-2026, tel. (8SS) 679-MERS.
(F) "Note" means the promissory nore signed by BorroWer and dated NOVEMBBR 10TH, 200 G
The Note states thai Borrower owes Lender TEREE HUNDRBD THIRTY SEVEN TrIOUSAND SIX
HUNDRED AND NO/l.~O
Doll~
- (U.S. $ 337, 50Q. 00
. ) plus inrerest. Borrower has promised to pay this debt in regui¥, Periodic
Payments and to pay the debt in full not later than
DECEMBER 1ST I 203 to
(G) "Propertyl. means the property that is described below under !he heading "Transfer of Rights in the

Property.·

_

(If) "Loan" means the debt evidenced by the Note, plus interesl. any prepayment charges and late chargesdue under the Note. and all sums due under this Secut:ity Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instnmient that are eJC:ecuted by Borrower. The following
Riders are to be executed by Borrower [check box as applicableJ:

[i} Adjustable Rare Rider

o
o

Balloon Rider
VA Rider

0
0

0

Condominium Rider
[iJ Second Home Rider
Planned Unit Development Rider 0 1-4 Family Rider
Biweekly Payment Rider
D Other(s) (specify}

(J) "Applicable Law R means ail controlling applicable federal, stale and Jocal statutes, regulations,

ordinances and administrative rules and orders (that have the effect of law) as well as all applicabJe final.
non-appealable judicial opinions.
.
.
(IQ "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed all Borrower or the Property by a condomi.nium association, homeowners
association or similar organization_
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check.. draft, or similar paper instrument, which is initiated through· an electronic terminal, telephonic
instrument. computer, or magnetic tap-e so as to order, instruct. or authorize a financial institution to debit
or credit an acrount. Such teIm includes, but is not limited to, point-of-sale transfers. automated teller
machi.rie traIlSactions. tranSfers initiated hy telephone, wire tranSfers, and automated clearinghouse
transfers.
(M) "Escrow [terns" means thOse itemS thai are described in Section 3.
(N) "MisceUaneolis Proeeeds" means any compensation, settlement. award of damages, or proceeds paid
by any third party (other than insurimce proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of. the Property; (ii) condemnatiol1 or other taking of all or any pan of the
Property; (iii) CQnveyan~e in lieu of condemnationi or (iv) misrepresenrar.ions of, or omissions as to. the
Value and/or condition of the Property.
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of. or default on.

the Loan.
(P) "Periodic Payment~ means the regularly scheduled amount due for (i) principal and interest under the
Note. plus (li) any amounts under Section 3 ofmis Security InsU'llment.

•
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(Q) IfRESPA fI means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as !bey tnight be amended from time to
time. or any additional or successor legislation or regulation that governs the same subject matter. As 'Used
in this Security Instrument, "RESPA' refers to all requirements and resrrictioos thal a~e imposed in regard
[0 a ·fed~rally related mortgage loan· even if rhe Loan does not ljU3lify as a 'federally related mortgage
loan" Urlder RESPA.
(R) "Successor in Interest of &rrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS-IN THE PROPERTY
The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender; (i) the repayment of the Loan. and all renewals, extensions and modifications of the Note; and (ii)
the perfonnaoce of Borrower's covenants and agteements under this Security Instrumc:nt and the Note. For
this purpose. Borrower irrevocably grants and conveys to Truscee, in trust. with power of sale, the
folJowing described property located in the COONTY
(l)'P1' of Recoroing Jurisdiction}
of ~ON
[NamcofF.=tdingJurlsdlctlonl :
LOT .e'fm BLOCK 1 OF RlVERBEND SUBDIVISION I CANYON COUNTY r IDJ\HO I
ACCORDING TO THE OFFICr1\L PLAT THEREOF, FILED IN BOOK 34 OF PLATS, AT
PAGE 2 f RECORDS of SAID cotIN't'Y.

i

1

which currently has the address of '

Parcel ID Nwnber: 6R074790010040
28123 SILO WAY
WILDER
("Property Address"):
TOGETIlER- WITH all the improvements

IS~}

f

{City].

Idaho

83676

I

[Zip Code}

DOW or hereafter erected on the property, and all
easements. appurtenances, and fixtures now or hereafter a part of the property. AU replacements ,and

additions shall also be covere(!- oy this Security Instrument. AU of the foregoing is referred to in this

Security Instrument as the ·Property. ft Borrower understands and agrees that MERS holdS only legal title
to the interests granted by Borrower inthls Security lnstrtlment. but, if necessary to comply with law or
cUStOIIl. MERS (as nominee for Lender and Lender's successors and assigns) has the right: to eXercise any
or all of those interests, including, but not limited to. the right roforeclosure and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling 1his Security
Instrument.

BORROWER COVENANTS tha[ Borrower is lawfully seised of the eState hereby conveyed and has
the right to grant and oonvey the Property and that the Property is unencumbered. excepl for encumbrances
of record, Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.

Ii
I
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I
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THlS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to coilstitute a unifonn security instrument covering real
property.
UNrFORM COVENANTS. Borrower and Lender covenant and agree as follows: '
1. Payment of Principal, Interest. Escrow Items. Prepayment Charges, and Late atarges.
Borrower sh2ll pay when due the principal of, and interest on, the deht evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payme~ due under the Note and this Security Instrument shall be made in U.S.
currency. However. if any check or other instrument received by Lender as paymem under the Note or this
Security Instrument is return~ to Lender unpaid. Lender may require that any or all subsequent paymerus
due under the Note and this Security Instnunem be made in' one or more of the following forms, as
selected by Lender: (a) eash; (b) money order, (c) certified cbeclc, bank check, treasurer's check or
cashier's cbeck. provided ;my such check is drawn upon an institution whose depositS are Insured by a
federal agency, instrumentality. or entity; or Cd) Electronic Funds TtanSfer.
Payments are deemed received by Lender when received at the location designated in the N()(e or at
such other location as may be designated by Lender in accordance with We nqtice provisions in Section 15.
Lender may retum any payment or partial paYment if the payment or partial payments are insufficient to
bring the .loan current. Lender may accept any payment O[ partial payment insufficient to bring the Loan
current. without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future 1 but Lender is not obligated to apply such paymo:ots at the time such payments are
accepted. If each Periodic Payment is applied as of its Scheduled due date. then Lender need not pay
interest 00 U1l2ppIied funds. Lender may bold Such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time. Lender shall either apply
such funds or return them to Borrower. If not applied earlier. such funds will be applied to the outstanding.
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have DOW or in, £he future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreemenrs secured by this Security
Instrument.
.
2. Application oC Payments Of' Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following ord«r of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges. second ro any other amourus due under this Security IIlStI'UIlle11t, and
then to reduce the principal balance of the Note.
II Lender receives a payment from Borrower for a delinquent Periodic Payment which incIudes a
sufficient amount to pay any late charge due, the payment may be applied t<l the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
fr{)ID Borrower to the repayment of the Periodic Payments if. and to the extent that. each payment can be
paid in full. To We extent that any excess exists aft~t the: payment is applied to the fuB payment of one or
morc Periodic Payments, ,such excess may be applied to any late chargeS due. Voluntary prepayments shall
be applied first to imy prepaYment charges and then as described in the Note.
Any applicati_on of payments, iru!urance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount. of the Periodic Paymenrs.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
tmder the Note, until the Note is paid in full. a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessJIlents and other items whlch can attain priority over this Security Instrument as a,
lien or eocumbrance on the Propeny; (b) leasehold payments or ground rents on the Property. if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortg.age lnsunmce
premiums, if any. or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Secuon 10. These items are calJed ~Escrow
Items." At origination or at any time during the term of the lAan, Lender may require that Community
Association Dues. Fees. and Assessments. if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shaH promptly furnlsh to ~nder all notices of amounts to
MFID7nO (()912006) I 047-147610.'
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be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's o\:}1igacion to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in weiling. In the event of such waiver. Borrower shall pay directly, when and where payable, the amounts.
due for any Escrow Items for which payment of Funds has been waived by lender and, if Lender requires.
shall furnish to Lender receipts evidencing such payment within such lime period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument. as the phrase "~venant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails co pay the amount due for an Escrow Item. Lender may eJtercise its. rights under Section ~
and pay such amount and &rrower shan then be obligated under Section 9 to repay to lender any such
amount. Lender may revoke the wa!ver as to any or all Escrow Items at any time by a notice given in
accordance with Sectic>n 15 and. upon such revocation, Borrower shall pay to Lender aU Funds, and in
.. su(:h amounts. that are then required tinder this Section 3. .
Lender may, at any time, collect and hold Funds in an amount (2) sufficient to permit Lender to apply
the Funds at the time specified under ~PA. and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basiS of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
. The Funds shall be held in an institution whose deposits are insured by a federal ageocy.
instrumentality.' or enrity (including Lender, if Lender is an institntion wboso deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the FUnds to pay the EScrow Items nO' later than the time
specified under RESPA. Lender shall nor charge Bonower for holding and applying the Funds, ~ually.
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds. Under shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Leilder can agree in writing. however, that interest
.shall be paid on the Funds. Lender shall give to Borrower, without charge. an annual accounting of the
Funds as r~uired by RESPA.
[f there is a surplus of Flmds held in escrow, as defined under RESPA,' Lender shall accourn: £0
Borrower for the excess. funds in accordance with RESPA. If there is a sbonage of Funds held in escrow,
as dermed under RESPA. Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender ihe amount necessary to make up the shonage in accordance wIth RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA. Lender shall
notify Borrower as required by RESPA. and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA. but in no more than 12 montbly payments.
Upon payment in full of alI SWll$ secured by this Security Instrument. Lender shall promptly refund
to Borrower any Funds held by Lender.
.
4. Charges; Liens. Borrower shall pay aU taxes, assessments. charges, flnes. and impositions
attributable to the Property which can attain priority over,this Security Instrument. leasehold payments or
ground rents on the Propeny. if any, and Community Association Dues, Fees, and Assessments, if a,ny. To
the extent that theSe items are Escrow Items, Borrower shall pay them in the manner provided in Section 3 •.
Borrower. shall prompdy discharge any lien which bas priority over this Security Instrument tmIess
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so 1.ong as Borrower is performing such agreement; (b) contests !he lien in good faith
by. or defends against enforcement of the lien in, legal proceedings which in under's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory EO Lender subordinating
the fien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over !his Security Instrument, Lender may give Borrower a notice identifying the

InitIa~
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lien. Within 10 days of the date 011 which that notice is given, Borrower shall satfsfy me lien or take one or
more of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one·rime charge for a real estate tax verification and/or
reponing service used by Lender in connecti9ll with this Loan.
5~ Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the tenn "extendl;d coverage,· and any
other hazards including, but not limited to, earthquakes and floods. for which Lender requires insurance.
This insurance sb,all be maintained in the amounts (mcluding deductible levels) and for the periods- that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by BO"rrower subject to Lender's
right to disapprove Borrower's choice, which. right shaH not be exercised unreasonably. Lender may
require Borrower to pay.. in connection with this Loan.. either: (a) a one-time charge for flood zone
determination., certification and trac:ldn.g services; or (b) a one-time charge for flood zone detennination
and certification services and subsequent charges each time remappings or similar cbanges occur which
reasonably might affect such. detennination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection wilh the
review of any flood zone detetlIlination resulting from an objection by Borrower.
I( Borrower fails to mamtain any of the coverages described above, Lender may .obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under DO obligation to purchase any
particular type or amount of cove[";!ge. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in rhe Property. or Ihe contents of the Property. against any risk.
hazard or liability and might provide greater or lesser coverage than. was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insu.rance that Borrower could have obtained. Any amounts disbUrsed by Lender under this Sec.tion 5 shalf
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the dare of disburseme.ot and shaD be payable, with such interest. upon notice from
Lender to Borrower requesting payment.
.
All insurance pOlicies req1lired by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause. and sb.all name Lender as
mortgagee and/or as an additional loss pa};'ee. Lender shall have the right to hold the policies and renewal
cemrlC3tes. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance ccverage, nor otherwise required by Lender,
for damage to~ or destruction of, the Property, such policy shall include a standard mortgage clause and
shaH name Lender as mortgagee and/or as an addi[ional loss payee.
Iii the event of loss, Borrower shall give prompt notice to me insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing. any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economica1ly feasible and
Lenders security is not lessened. During such. repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to e.nsure the
"work has been completed to Lender's satisfaction. provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
"of progress payments as me work is completed. Unless an. agreement is made in writing or Applicabl~ Law
requires interest to be paid on such insuranCe proceeds. Lender shall not be required to pay Borrower any
interest or earnings on such proc~s. Fees for public adjusters.' or other third parties,. retained by
Borrower shall not be paid out of the insurance proceeds and shan be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the irisurance
pro~s shall be applied to the sums secured hy this Security Instrument., whether or not then due, with
MFID7770 (09f2OO6) I 047.147610-1
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the excess, ifany. paid to BorrQwer. Such insurance proceeds shall be applied in the order provided for in
Section 2.

.

If Borrower abandons the Property. Lender may file, negotiate and settle any avaiJable I..J$urance
claim and related matters. If Borrower does not respond within 30 <lays to a notice froOl Lender that the
inSurance carrier has offered to settle a claim. then Lender may negotiate and settle the claim. The 3o-day
period will begin when the notice is given. In either event, QC if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (a)' Borrower's rights to any insurance
proceeds in an amount noC to exceed the amoUl~ts unpaid under the Note or this SecurIty InstrUment. and
(h) any other of Borrowers rights (other than the right to any refund of ~c:arned premiums paid by
Borrower) under a11 insurance policies covering the Property, insofar as such rights are applicable .to me
coverage of the Property. Lender may use Ibe insurance proceeds either to repair or ~ore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not men due.
6 •. Occupancy. Borrower shall occupy, establish. and use the Property as Borrower's principal
residence within 60 days, after the execution of this Security Instnunent arut shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy. unless Lender
oilierwise agrees in writing. which consent shall not be unreasonably withheld. or unlcss extenuating
circumstances exist which are beyond Borrower's controL
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy. daJl12ge or impair the Property, allow the Property to deteriorate or cOIillJllt waste on the
Property. Whether or not &rrower is residing in the Property. Borrower shall maintain the Property in'
order to prevent the Property from deteriorating or decreasing in value due 10 its condition. Unless it is
detennined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower-shan
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or me talting of, the ProPertY, Borrower
shall be responsil:>le for repairing Or restoring the Property only if Lender bas released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as rhe work is completed: If the insurance or condemnation proceeds are not sufficient
to rq>air or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.
'
I..ender or its agent may make reasonable entries upon and inspections of the Property. If it bas
reasonable cause, Lender may inspect the interior of the improvements on me Property. Lender sball give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
, 8. Borrower's LoaD. Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false. misle3ding, or inaC(:urate information or statements to Lender
«(}r failed to provide Lender with material information) in connection with the Loon. Material
represenbtions include, but are not lUnited to, representations concerning Borrower's occupancy of the
Property as Borro..yer's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform me covenants and agreements contained in this Security I!1StI1lIDent,.. (b) there
is a legal proceeding that might significantly affect Lender's interest in me Propeny and/or rights under
this Security IllStrument-(such as a proceeding in bankruptcy. probate, for condemnation or forfeiture. for
enforcement of a lien which may attain priority over mis Security Instrument or to enforce laws or
regulations), or (c) Borrower bas abandoned the Property, men Lender may do and pay for whatever is
C'easonable or appropriate to protect Lender's interest' in rhe Property and rigbIs under this Security
Instrument, including protecting and/or assessing the value of the Property. and securing and/or repairing
the Property. Lender's actions can include, but are not limited to; (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in coun; and (c) paying reasonable
MfID7170 {0912005} I 047-147610-1
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attorneys' fees to protect its interest in the Property and/Of rights under thiS Security Instrument. including
its secured posirion in a bankruptcy proceeding. Securing the Property includes. but is not limited 10,
entering rhe Property to make repairs, change locks, replace or board up doors and windows, drain'water
from pipes, eliminate building or oilier code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is Dot
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shalf become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable. with such interest, upon notice from Lender to Borro",er requesting
payment.
If this Security Instrument is on a leasehold. Borrower shall comply with all the provisions of rhe
lease. If Borrower acquires fee tide to £he Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. Mortgage Insurance. If Leeder required Mortgage Insurance as a condition of making the Loan.
Borrower shall pay the premiums required to maintam the Mortgage lnsurance in effect. If, for my r~n,
the Mortgage Insurance coverage required by Lender ce;tSeS to be available from the morrgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward ilie premiums for Mortgage [nsnrance, Borrower shill pay the premiUIllS required to obtain
coverage substantially equ!v.lJent to the Mortgage Insurance previously in effect, at 3 cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer- selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender win accept. use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such Joss reserve sliaJl be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage InSurance coverage (m the amount and for the period that Lender requIres)
provided by an insurer selected by Lender again becomes available, is obtained. and Lender requires
separaIely designated payments toward the pr~miums for Mortgage Insunmce. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
paYnients toward the premiums for Mortgage Insurance. Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable lOllS rescrve~ until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower a11d
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligOltion (0 pay interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur jf Borrower does oot repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk. or reduce losses. These agreements
are on terms md conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mongage insurer to make payments using any source
of funds that the mortgage insurer tnay have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender. any purchaser of the Note. mother insurer, any reinsUrer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a ponion of Borrower's payments for Mortgage Insurance. in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses, If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." Further:
(a) Any such agreementS will not affect the amounts that Borrower bas agre.ed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will nol increase. the amount
BlifrOWer win owe for Mortgage Insuraoce, and they will not entitle Borrower to any refund.
.
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(b) Any such agreements will wt affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act af 1998 or any other law. These rights
may include the right to receive certain disclQsures1 to request and obtain cancelJationof the
Mortgage Ins-Ilrance, to have the: Mortgage Insurance terminated autGmatically) and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation OT"
termination•
. ll. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, roch Miscetlaneous Proceeds shall be applied to restoffilioo or repair of
the Property,.il the reStoration or repair is economically feasible and Lender's security is DOt lessened.
During such repair and restoration period, Lender shaIl have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs· and restoration in a single disbursement or in a .series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires inrerest to be paid on such
t.:fisceUaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied (0 the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such MiscellaneOus Proceeds shall be
applied in the order provided for in Section 2.
In the event of a total taking, destruction, or loss in value of the Property. the Miscellaneous
Proceeds shall be applied to the sums secured by this Security lnstrurnent, whether or not then due, with
the excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction. or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by rhe amount of· the Miscellaneous Proceeds
multiplied by me following fraction: (a) the total amount of !he sums secured imniediately before the
panial taking, destrUction, or 1055 in value divided by (b) the fair market value of the Property
irrunedlately before the partial taking, destruction, or loss in value. Any balance shall be l'aid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Propeny in which the fair market
value of the Property irrunediatcly before the partial taking, destruction, or loss in value is less than the
amount of the StmlS secured immediately before the partial taking, destrUction. or loss in value, unless
Borrower and tender otherwise agree in writing. the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due,
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defmed in the next sentence) offers to make an award 10 settle a claim for damages,
Borrower fajIs to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of me Propeny or to the
sums secured by rhis Security Instrument, whethe(or not then due. 'Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
.
Borrower shall be in default jf any action or proceeding. whether civil or criminal. is begWl tiut, in
Lender's judgment. could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument Borrower can cure such a defaillt and, if
acceleration has occurred, reinstate as provided ill Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impainnem of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender,
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order, provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Wa.ver. Extension of the rime for
payment or znodification of amortization of the SU~ secured by this Securit)! Instrument granted by Lender

to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shan not be required to commence proceedings against
any Successor in Interest of Bcrrower or to refuse to extend time for payment or otherwise modify
amonizalion of the sums secured by thls Security Instrument by reason of any demand made by the original
Borrower or:my Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance pf payments from third persons, entities or
SuccessorS in Interest of Borrower or in amounts less than the amount then due, shalt not be a waiver of or
preclude the exercise of any right or remedy.
13. Joint and Several Liability; Co--signers; Successors and Assigns Bound.. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and severa!. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a ·co-signer"): (a} is co-signing this
Security Instrument only 10 mongage, grant and convey the co-signer's interest in the Property lUlder the
terms of mIs Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (e) agr~es that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations Under th.is Security Instrument in writing, and is approved by Lender. shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower sha11 not be released from
Borrower's obligations and liability 1lIlder dlls SecuriEy [nstrumenl unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shalf bind (excepr as provided in
Section 20) and benefit the successors and assigris of Lender.
14. Loan Charges. Lender may charge Borrower fees for services pcIformed in connectiOn" with
Borrower's default. for the purpose of protecting Lender's interest in the Property and rights under this
Security Insrrument, including. but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authoriEy in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition 00 the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Secutity Instrument or .by Applicable Law.
If the Loan is subject to a law which sets maximum Joan charges, and that law is finally intez:preted so
that the interest or other loan charges collected or to be collected in corioection with the Loan exceed the
permitted limits, them (a) any such loan charge shall be reduced by th~ amount necessary lO reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded pennitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, !:he
reduction will be treated as a partial prepayt;nent without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
.
IS.. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by odler means. Notice to anyone Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower·.has designaled a substitute notice address by notice to Lender. Borrower shall' promptly
notity Lender of Borrower's cban~e of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall oo1y report a cbange of address through that specified proooiure.
There may be only one designated. nQtice address under th.is Security Instrument at anyone t4ne. July
notice to Lender shall be given by delivering it or by mailing it tty first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security fnstnmlent shall not be deemed to have been given [0 Lender unti1 actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the conesponding requirement under this Security
Instrument.
MFrD7170<O~I2006}
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jllrisdiction in which the Property is located. All rights and
obligations contained in tllis Security Instroment are subject to any requiremenrs· and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent. but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision o. cla.use of this Security Instrument or rhe Note conflicts with Applicable
Law, suc:h conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conilicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean lmd include
corresponding ncuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word -may' gives sole discretion without any obligation to
take any action.
17. Borrower's Copy. Borrower shalJ be given one copy of the Note and of this SecurIty lnstnunent.
18. Transrer of the Property or a Beneficial lnterest in Borrower. As used in thiS Section 18,
ftlnterest in the Property" means any legal or beneficiarinterest in the Property, including. but not limited
to, rhose beneficial interests transferred in a bond for deed, contl."act for deed, inslallment sales COD£r.ict or
escrow agreement. the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is IlOt a natural person and a beneficial interest in Borrower is sold or mmsferred) without Lender's prior
written consent. Lender may require immediate payment in full of all sums secure:d by chis Security
lnsU'llIllellt. However. this option shall not be exercised by Lender if such exeIl:ise is prohibited by
Applicable uw.
.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the dace the notice is given in accordance with Section 15
. within which Borrower must pay aU sums secured by rhis Security Instruinent. If Borrower fails to pay
these sums prior to the expiration of rhis period, Lender may irivoke any remedies permitted by this
Security histrument without further notice or demand on Borrower.
19. Borrower's Right to Reinsiate After Acceleration. If Borrower meets certain conditions.
&mower shall have the rigbl to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Securil)' Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrowers right to reinstate; or (c) enu-y of a judgment enfoccing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Set:uriry
Inst!1lJl1t!llt and the Note as jf no acceleration had occurred; (b) cures any defaUlt of any other covenantS or
agreements; (c) pays all expenses incurred in enforcing this Security Instromeot, including. but not limited
to. reasonable attorneys' fees. property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security InstrutnenE; and (d)
takes such action lIS Lender may reasonably require to assure tlJat Lender's interest in the Property and
rights under this Security Instrument. and Borrower's obligation to pay the sums secured by chis Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following fOI1IlS, CIS selected by Lender: (a) cash; (b) money order; ~c)
certified· check. bank check,. treasurer's check or cashier's check. provided any such Check: is drawn upon
. an inStitution whose deposits an: insured by a federal agency, instrumentality or -entity; or (d) Electronic
Funds Tzan....fer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reiDstate.sbaIl not
apply in the case of acceleration under Section 18.
.
2f). Sale of Note~ Change of Loan Servicer, Notice of Grienoce. The Note or a partial interest in
the Note (togemer with this Sea.trity Instrument) can be sold one or more times without prior notice (0
Borrower. A sale might result in a change in the entity (1mown as the "Ulan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Securiry .Instrument. arid Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of rhe Note. If there is a change of the Loan
Servicer, Borrower will be given written notice Gf the clwlge which will state the flaIDe and address of the
new Ulan Servicer. the address [() which payments should be made and any other information RESPA
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requires in connection with a notice of tnmsfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note. the mortgage loan servicing obligations
to Borrower will remain whh the Loan Servicer or be transferred to a sUccessor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.
"' "Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant "or the member of "a class) that arises from the other party's actions pursuant to "this
Security Instrument or that alleges that the other party has breached any provision of, ot' any dUty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
oth~r party hereto a reasonable period after the giving of such notice to take corrective actioo. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be :reasonable for purposes of tWs paragraph. The notice of acceleration and
opportUnity to (:ure given to Borrower pursuant to Section 22 2.1\d the notice of acceleration given to
Borrower [mfSUant t() Section 18 shall be deemed [0 satisfy the notice and oPpOrtunity" to take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous SubstanCeS" are those
substances defmed as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
fonowing substances: gasoline, kerosene, other flammable or toxic petrolewn products. toxic pesticides
and herbicides. volatile solvems. materials containing asbestos or formaldehyde, and radioactive materials;
(b) -Environmental Law· means federa11aws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action. as. defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, OT otherwise trigger an Environm~
Cleanup.

Borrower shall not cause or permit the presence, use, disposal. storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affeCting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence. use, or release of a
Hazardous SubstanCe, creates a condition thai: ad\f~tsely affects the value of the Propeny. The preC{Xiing
two sentences sruul not apply to the presence." use. or storage on the Property of small quantities of
Ha%2Idous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including. but not limited to, hazardous substances in cODsumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by _any governmental or regulato!), agency or private party invoJving dJe Propeny and any
Hazardous Substance or Environmental Law of which Borrower has acrua1 knowledge. {b} any
Environmental Condition, including but not limited to, any spilling, lealdng. discbarge, release 01' threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazan:lous SUbstance whlch adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority. or any privare parry. that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take aU necessaI)'
remedial actions in accordance with Enviroomental Law, Nothing herein shaH create any obligation on"
Lender for an Environmental Cleanup.

MFrDmO (0912006) I 047-147610-1
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
21. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security InstrUment (but nlit priGr to
aceeleration lUlder Section 18 unless Applicable Law provides otherwise). 'The notice shall specif'y: (a)
the defaultj (b) tbe action required to cure the default; (c) a date, not less than 30 days from tile date
the notice is given to Borrower~ by which the default must be cured; and (d) that fanure to cure the
default on or before the date specified in the notice may result in acceleration of theswns secured by
this Security Instl1lIDel1t and sale of the PrGperty. The notice sball further inform Borrower of the
rignf to reinstate after acceleration and the right to bring a court action to assert the non-existence ~f
a default or any other defense ot BOlT()wer to acceleration and sale. If the Mault is not cured on or
before the date specified in the notice, Lender at its option may require. immediate payment in fuIf of
all stIl1lS secured by tbis Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by' Applicable Law. Under shaH be entitled to collect all
expenses incurred in pursuIng the remedies proVided in this Section 22, including, bat not limited to,
reasonable attorneys' fefS and costs of titJe evidence.
IT Lender invokes tbe power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of deFault and of Lenders election to cause the Property to be
sold, Hnd shalJ cause such notice to be recorded in each county in which any part of the Property is
located. Lender or Trustee £han mail copies of the notice' as prescribed by Applicable Law to
Borrower and to other persons prescribed by Applicable Law. Trustee shaH giye public notice of sale
to the persons and in the manner prescribed by Applicable Law. After the time required by
Applicable Law. Trustee, without demand on &rrower t shall sell the Property at public auction to
the highest bidder at the time and place and under the terms designated in the notice of sale in one or
more parcels and in any order Trustee determines. Tnrstee may postpOne sale of all or any parcel of
the Property by public announcement at the time and place of any previously scheduled sale. Lender
or its designee may purchase the Property at any sale.
Tlustee shall deliver to the purcl:taser Trustee's deed cODveying the. Propet1y without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall lie prima facie
evidence of the truth of the statements made therein. Trustee shan apply the proceeds of tbe sale in
the following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's
and attorney!" fees; (b} Co aU sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.
23. Reconveyance. Upon payment of aU sums secured by this Security Instrument, Lender shall
request Trustee to reconvey £he Property and shall surtender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shalJ reconvey the PropertY
withOUt warranty to the person or persons legally entitled to It. Such person or peISons, shan pay any
recordation COSts••Lender may charge such person or persons a fee (or reconveying the Property, but only
if the fee is paid to a third party (such as the Trustee) for services rendered and £he charging of the fee is
permitted under Applicable Law.
24. Substitute TnlStet; Lender may. for any reason or cause, from time to time remove Trustee and
appoint a successor uustee to any Trustee appointed hereunder. Without conveyance of £be Property, the
successor trustee shall SUC1;eed to all the ti.tle. power and duties conferred upon Trustee herein and by
Applicable Law.

25. Area and LocatiolJ of Property. Either the Property is not more than 40 acres in area
Property is located within an Incorporated city or Village.
MP{D7770 (09nOO6) I 047-141610-1
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BY SIGNfNG BELOW, Borrower accepts and a&rees to the terms and covemms contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.

Witnesses;

JULIe G. BARNSON

_-,.-----,._ _ _ _ _ _ _ _ _ (Seal)
-BotTo~r

-----------------------~~)

--------------------(~)

------~---------------(~)

-------------------------~~)
-Bol'rOwcr

______

_______________

-Borrower

-BorroWer

~

_ _ _ _ _ _ (Seal)

-Borrower

~

_____

{S~)

·Borrower

-Borrowa

MFID7170 (0912006) I 047-147610-1
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STATE OF IDAHO}

Countyss!

}6

dayof~Ve.~
f' a..~~Q.~ ~~
On this

:2006 • before me,

a l\rotaty. Public in and for said county and scate, personally appeared
.JULIE G. BARNSON I 'IA N IIN"'£P PJ:IliB9 \i'Otl:t1ttf

lcn~wn or proved tG me to be !he person{s) who executed the foregoing instrument, and aclmo-wledgeq. to
me that hclshefthey executed the same.
.
and year in this
In witness whereof I have hereunto set my h
certificate first aoove written.

·Cj}:n-!Ep.!~E CLARK

NOTARY PUBL!C
ST~ir.:: CF

:OAHO

Commission EltpireS 10-5-07
Residing in Eagle, Idaho
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ADJUSTABLE RATE RIDER
Payment Option

THIS ADJUSTABLE RATE RIDER is made this ~OTH day of NCiVEMBER, 2005
,
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust. or Security Deed (the "Security [nstrument") of the same date given by the
undersigned (nBorrower") to secure Borrower's Adjustable Rate Note (the "Note") to
HOMECOMINGS FINANC:tAL, LLC (F!K/A HOMECOMINGS FINANCIAL NETWORK', INC.}

("lender") of tile same date and covering the property described In the Security Instrument
and located at!
.
28123 SILO WAY

WILDER, ID 83676
[Property Address)
THE NOTE CONTAINS PROVISIONS THAT WIlt CHANGE THE INTEREST
RATE AND THE MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE
AMOUNT THAT THE MONTHLY PAYMENT CAN INCREASE OR DECREASE.
THE PRINCIPAL AMOUNT TO REPAY COULD BE GREATER THAN THE
AM.OUNT ORIGINAllY BORROWED, BUT NOT MORE THAN THE LIMIT
STATED IN THE NOTE.
.
,
ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrument. Borrower and lender further covenant and agree as follows:
Lender or anyone who takes the Note by transfer and who is entitled to receive payments
under the Note is called the "Note Holder."

A. fNTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for changes in thE} interest rate and the monthly payments. as follows:

2. INTEREST
{A~ Interest Rate
'nterest will be charged on unpaid Principal until the full amount of Principal has been
paid. I will initially pay interest at a yearly rate Of
1.0000
%. The fnterest rate I
will pay may change"
.
The interest rate required by this Section 2 is the rate I will pay both before and after any
default described in Section 7(BI of the Note.
(S) 'nterest Rate Change Date$
The interest rate I wilf pay may chaoge on the- first day of JANUARY, ~ 0 0 7
and on that day every month thereaher. Each date on which my interest rate could change is
PAYMENT OPTION MUlTiSTATE ADJUSTABLE RATE RIDER 10105
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called an "Inter~st Rate Change Date." The new rate of interest will become effective on
each Interest Rate Change Date. Although the interest rate may change monthly, my monthly
payment will be recalculated In accordance with Section 3.
eC) Interest Rate Umit
My interest rate will never be greater than
9.9500%.
(D) tndex
.
.
Beginning wIth the first rnterest Rate Change Date, my adjustable interest rate will be
based on an Index. The "Index" is the "Twelve-Month Average" of the annuaJ yields on
activefy traded United States Treasury Securities acftusted t() a constant maturity of one
year as published by the Federal Reserve Board in the Federal Reserve Statistical Relaase
~ntitled "Selected Interest Rates (h.15J" (the "Monthly Yields"}. The Twelve Month Average
is determined by adding together the Monthly Yields for the most recently available twelve
months and dividing by 12. The most recent Index figure available as of the date 15 days
before each Interest Rate Change Date is cal/ed the "Current Index. ".

If the Index is no longer available, tM Note Holder will choose a new index that is based
upon comparable information. The Note Holder will give me notice of this choice.
(E) Calculation of Interest Rate Changes
Before each rnterest Rate Change Date, the Note Holder wi!! calculate my new interest
tate by adding THREE: AND O:H1t FOI1RTII
. percentage point(s) (
3.2500
%) to the Current Index. The Note Holder
will then round the result of this addition to the nearestone.eighth of one percentage point
(O.125%). Subject to the limit stated in Section 2(C) above, the result of this addition will be
my new interest- rate until the next Interest Rate Change Date.
3. PAYMENTS
(A) Time and Place of Payments
I will make a payment every month.
, will mal<~ my monthly payments on the first day of each month beginning on
JANUARY 1ST. 2007
• I will make these payments every month until I have paid all the
Principal and interest and any other charges that I may owe under the Note. Each monthly
payment will be applied as of its scheduled due date and will be applied to interest before
. Principal. If, on DECEMBER 1ST, 2036
, f still owe amounts under the Note. I will

pay those amounts in full
7754105 (0402}.02

on that date, which Is called tha "Maturity Data."
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I will make my monthly payments at 1087 11.4TH A.VE., SE, SUITE 100,
BELLEVUE, WA 98004
or at a different place if reqoired by the Note Holder.
(Bt MInImum Payment; Amount of My Initial Monthly Payments
My "Minimum Payment" Is the minimum amount the Note Holdar will accept· for my
monthly payment, which the Note Holder will determine in accordance with-this Section 3{B),
or Section 3(0), 3{F) or 3(G}, below, as applicable.
Each of my initial MinimuM Payments will be in the amount of U.S.
$ 1, 085.86
, until a new Minimum Payment is required as provided below.
(Cl Payment Change Oates ".
My Minimum Payment may change as required by Section 3eD) below beginning· on the
first day of JANUARY, 2008 , and on that day every 12th month thereafter. Each of these

dates is called a "Payment Change Date." My Minimum Payment a/so will change at any time
Section 31F) or 3{G) below requires me to pay a different amount.
I will pay at least the amount of my new Minimum Payment each month beginning on
each Payment Change Date or as provided in Section 3(F} or 3(G) below.
(D) Calculation of Monthly Paym~nt Changes
Before each Payinent Change Date, the Note Holder will calculate the amount of the
monthly payment that would be sufficient to repay the unpaid Principal that f am expected to
ow~ at the Payment Change Date in full on the Maturity Date in substantially equal
installments at the interest rate effective during the month preceding the Payment Change
OatQ. The result of this calculation is called the "Full Payment, It
Unless Section 3(F} or 3(GJ below requires ma to pay a different amount, my new
Minimum Payment that will be effective on a Payment Change Date will be in the amount of
the Full Payment, except that my new Minimum Payment will be limited to an amount that
will not be more than 7.5% greater than the amount of my last Minimum Payment due before
the Payment Change Date (this limitation is called the "Payment Change Cap"), The Payment
Change Cap applies otlry to the PrinCipal and interest payment and does not apply to any
escrow payments the Note Holder may require under the Security Instrument.
(E) Additions to My Unpaid Principal
My monthly payment could be less than or greater than the amount of the interest
portion of the monthly payment that would be sufficient to repay the unpaid Principal lowe at
the monthly paYment date in full on the Maturity Date in substantially equal payments, For
each month that my monthly payment is less than the Interest portion, the Note Holder will
subtract the amount of my monthfy payment from the amount of the interest portion"and will
add the difference to my unpaid Principal: The Note Holder also will add interest on the
amount of this difference to my unpaid Principal each month. The interest rate on the ihterest
added to Principal will be the rate required by Section 2 above. For each month that my
monthly payment is greater than the interest portion, the Note Holder will apply the payment
as provided in Section 3{A}.

Initials:
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(F) lrtnlt on My Unpaid Principal; lncreased Monthly Payment
My unpaid Principal may never exceed a maximum amount equal to 115% of the
Principal amount I originallY borrowed. Because of my paying only limited monthly payments,

the addition of unpaid interest to my unpaid Principal under Section aCE' above coufd cause
my unpaid Principal to exceed that ma>.dmum amount when interest rates increase. In that
event, on the date that my paying my monthly payment would cause me [0 exceed that limit,
I will instead pay a new monthly payment in an amount that would be sufficient to repay my
then unpaid Principal in full on the M·aturity Date in substantialfy equal instaffments at the
interest rate effective during the preceding month, regardless of the Payment Change Cap.
This amount will be my new Minimum Payment. This means that my Minimum Payment may
change more frequently than annually. ihis new Minimum Payment amount wilf remain in
effect until at least the next regular Payment Chang~ Date. unless another r.9Calcutation of my
Minimum Payment is required by this Section prior to such Payment Change Date.,
fG) Required Full Payment
Regardless of the Payment Change Cap, on'the 'I'ENTR
Payment Change Date and on
each succeeding fifth Payment Change Date thereafter, I will begin paying the Fun Payment as
my Minimum Payment until my monthly payment changes again. I also will begin paying at
least: the Full Payment as my Minimum Payment on the final Payment Change Date.
(HI Pavment Options
After the tirst Interest Rate Change Date. each month the Note Hold,er may provide me
with up to three additional payment options (in addition to the Minjm~m payment> that are
greater than the Miniinum Payment, which are called "Payment Options," I may be given th.e
following Payment Options:
0) Interest Only Payment: the amount that would pay the interest portion of the
monthly payment at the current interest rate .. The Principal bafance wi(! not be
decreased by thrs Payment Option.
(ii! Fully Amortized Payment: the amount necessary to pay the roan off (including all
Principal and interest) at the Maturity Date ;n substantially equal installments. This
Payment Option ;s calculated on the assumption that the current interest rate will
remain in effect until the loan is paid in full, however, tne current interest rate may
in fact change eVery month.
(Iii) 15 Year Amortized Payment: the amount necessary to pay the loan off (including all
Principal and interest) wlthin a fifteen (15} year period from the first payment due
date in substantially equal instaJfments. This Payment Option is calculated on the
assumption that the current rate will remain in effect until the (oan is paid in full.
however. the curtentinterest rate may in fact change every month.
Payment Options will only, be available if they are greater than the Minimum Payment.
Failure to Make Adjustments
If for any reason the Note Holder fails to make an adjustment to the interest rate or
payment amount as described herein, regardless of any notice requirement, I agree the Note
Holder may, upon discovery of such failure, then make the adjustment as if they had been
made on time. I also agree not to hold the Note Holder responsible for any damages to me

en
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that may result from the Note Holder's failure to make the adjustment and to let the Note
Holder, at its option, apply any excess monies that I may have paid to partial Prepayment of
unpaid Principal.
4. NOTICE OF CHANGES

The Note Holder wilf deliver ot mail to me a notice of any changes in the amount of my
monthly payment before the effective date of any change. The notice will include information
required by law to be given to me and also the title and telephone number of a person who
wifl answer any Question I may have regarding the notice.
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Uniform Covenant 18 of the Security Instrument is amended to reaer as follows:
Transfer of the Property or a Beneficia' Interest in Borrower. As used in this
Section. 18, "'nterest in the Property" means any legal or beneficial interest in the
Property, including,' but not limited to, those beneficial interests transferred in a
bond for deed, contract for deed, installment sales contract or escrow agreement,the intent of which is the transfer of title by Borrower at a future date to a
purchaser.
If all or any part of the Property or any Interest in the Property is sold or
transferred (or if Borrower is not a natural person and a beneficial interest in
Borrower is sold or transferred) without lender's prior written consent, lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited'
by Applicable law. lender also shall not exercise this option if: (a) Borrower causes
be submitted to lender information required by lender to evaluate the intended
transferee as if a new loan were being made to the transferee; and (b) Lender
reasonabfy determines that lender's security will not be impaired by the foan
assumption and that the risk of a breach of any covenant or agreement in this
Security rnstrument Is acceptable to lender.
To the extent permitted by Applicable Law, lender may charge a reasonable fee
as a condition to lender's consent to the loan assumption. Lender also may require
the transferee to sign an assumption agreement that is acceptable to lender and that
obligates the transferee to keep ali the promises and agreements made in the Note
and ;n this Security rnstrument. Borrower wirl continue to be obligated under ,the
Note and this SecurIty 'nstrument unles$ lender releases Borrower in writing.
If lender exercises the optIon to require immediate paymant in full, lender shall
give Borrower notice of acceleration. The notice shall provide a Period of not less
than 30 days from the date the notice Is given In accordance with Section 15 within·
which Borrower must pay all sums secured by this Security'nstrument. If Borrower
fails to pay these sums prior to the expiratiol1 of this period, tender may jnvoke any
remedies permitted by this Security Instrument without further notice or demand on
Borrower.

to

Initials:
7754105 (0402).02
MFCOU4'2IOS12OOe}I oc 7·147$, 0.,

Page 5 of 6

79

..tZ..

r. •

BY SIGNING Bl;lOW, Borrower accepts and agrees to the terms and covenants contained
in this Adjustable Rate Rider.

C)A tG &-vs,<J;v7

(SeaU

_ _ _ _ _ _ _ _ _ _ _ _ _ {Seall

-Borrower

·Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

_ _ _ _ _ _ _ _ _ _ _ _-:- (Seal)

_ _ _ _ _ _ _ _ _ _ _-:-- (Seal)

-Borrower

-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_--:-_ _ _ _ _ _ _ _ _ _ _ (SealJ

-Borrower

-Borrower

JULIE G. BARNS OM
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SECOND HOME RIDER'
THIS SECOND HOME RIDER is made this 10TH
day of
NOVEMBER, 2005
,
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument of the same date given by the
undersigned Cihe "Borrower" whether there are one or more persons undersignedl to secure
Borrower's Note to
W

)

HOMECOMINGS FINANCIAL, LLC (P/K/A HOMECOMINGS FINANCIAL NETWORK. INC. )

(the "lender", of the same date and covering the Property described in the Security
Instrument (the "Property-), which is located at:
26123 SILO WAY

WrLDER, ID 83676

IProperty Address)
In addition to ,the covenants and agreements made in the Security Instrument, Borrower
and lender further covenant and agree that Sections 6 and B of the Security Instrument are
deleted and are replaced by the following:
6. Occupancy. Borrower shall occupy, and shall only USEt. the Property as
Borrower's second home. Borrower shall keep the Property avaifa~re for Borrower's
exclusive usa and enjoyment at all times. and shall not subject the Property to any
timesharing or other shared ownership arrangement or to any rental pool or
agreement that requires Borrower either to rent the Property or give a management
firm or any other person any control over the _occupancy or use of the Property.
8. Borrower's Loan Application. Borrower shall be in default if, during the Loan
application process, Borrower or any persons or entities acting at the direction of
Borrower or with Borrower's knowledge or consent gave materially false. misleading,
or inaccurate Information or statements to Lender (or failed to. provide lender with
material information) in connection with the Loan. Material representations Include,
but are not limited to, representations concerning Borrower's occupancy of the
Property as -Borrower's second home.

az...

MULTISTATE SECONO' HOME RIDER - Single Family - Fannie Mae/Freddie Mac UNIFORM
INSTRUMENT MFc,oBOSS ·108/20001 / G47-147610-1
Form 3890 1/01
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BY SIGNING BELOW. Borrower accepts and agrees to the terms and covenants contained
in this Second Home Rider.

~

'

. 0, ~~ea!J

,

-Borrower

(Seal)
-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ (S&al)

-Borrower

-Borrower

_ _ _-'--_ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal}

-Borrower

·Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (SeaJ}

_ _ _ _ _ _ _ _ _ _ _ _ _ _ {Seal)

-Borrower

-Borrower

,

IE G. BARNSON

e-365R (0411 t
'"
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IN THE SUPREME COURT OF THE STATE OF IDAHO
Docket No. 36246-2009
)
)
)
)
Plaintiff-Appellant,
)
)
v.
)
JULIE G. BARNS ON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (f/kla
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and Does )
1-10,
)
)
______~D~e!l~e~n~d~a~n~ts_-R~es~p~o_n~d~en_t~s_.________~)

PARKWEST HOMES LLC, an Idaho
limited liability company,

JUN 2 8 2010

CANYON COUNTY CLERK
T RANDALL, DEPUTY

Boise, June 2010 Term
2010 Opinion No. 68
Filed: June 25, 2010
Stephen W. Kenyon, Clerk

Appeal from the District Court of the Third Judicial District of the State of Idaho,
in and for Canyon County. The Hon. Gordon W. Petrie, District Judge.
The judgment of the district court is vacated.
Moffatt, Thomas, Barrett, Rock & Fields, Chartered, Boise, for appellant. Robert
B. Burns argued.
Hawley Troxell Ennis & Hawley LtP, Boise, for respondent Mortgage Electronic
Registration Systems, Inc. Ryan T. McFarland argued.

EISMANN, Chief Justice.
This is an appeal from a judgment dismissing an action to foreclose a mechanic's lien
because: (a) the notice of lien did not substantially comply with the requirements of Idaho Code

§ 45-507, and (b) the construction contract was void because the contractor had not registered
under the Idaho Contractor Registration Act before it negotiated and signed the contract. We
hold that the claim of lien substantially complied with Idaho Code § 45-507 and that the lien was

83
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valid for labor and materials supplied after the contractor registered. We therefore vacate the
judgment of the district court and remand this case for further proceedings.

I. FACTS AND PROCEDURAL HISTORY
On March 27, 2006, ParkWest Homes LLC and Juli Barnson both signed a written
contract dated March 15,2006, under which ParkWest agreed to construct a home on certain real
property for $422,000.

At the time that the parties negotiated and executed that contract,

ParkWest was not registered under the Idaho Contractor Registration Act, Idaho Code §§ 545201 to 54-5219 (Contractor Act). On April 7, 2006, Barnson purchased the property upon
which the home was to be built.
ParkWest registered under the Contractor Act on May 2, 2006; it commenced
construction of the home on May 22, 2006; and it claims to have substantially completed
construction on November 1,2006. ParkWest and Barnson later had a dispute as to whether she
had paid all sums due. On November 28, 2006, ParkWest recorded a mechanic's lien against the
property, claiming that the sum of$189,117.99, plus interest, was due for labor and materials it
furnished in constructing the home.
On November 14,2006, two deeds of trust were recorded against the property. Mortgage
Electronic Registration Services, Inc., (MERS) is the beneficiary under both deeds of trust.
On August 7, 2007, ParkWest filed this action to foreclose its lien. On October 2,2008,
MERS filed a motion for summary judgment contending that ParkWest's asserted lien was void
because: (a) the claim of lien did not substantially comply with Idaho Code § 45-507; (b)
ParkWest was not registered under the Contractor Act when it entered into the construction
contract; and (c) prior to contracting with Barnson ParkWest had failed to provide her with the
disclosures required by Idaho Code § 45-525.
The district court held that ParkWest did not have a mechanic's lien because its claim of
lien was defective and the construction contract was void. It entered judgment in favor ofMERS
holding that its deeds of trust were superior to ParkWest's mechanic's lien. ParkWest then
timely appealed.
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II. ISSUES ON APPEAL
(1) Did the district court err in holding that ParkWest's claim of lien did not substantially comply
with Idaho Code § 45-507?
(2) Did the district court err in holding that ParkWest's claimed lien was unenforceable because
the construction contract was void for failure to comply with the Contractor's Act?
(3) Did the district court err in holding that ParkWest did not plead a claim for unjust
emichment?
(4) Is MERS entitled to an award ofattomey fees on appeal?

III. ANALYSIS
During oral argument, ParkWest contended that MERS does not have standing in this
case based upon a decision in an umelated bankruptcy case holding that MERS did not have
standing to assign a promissory note merely because it was the "nominal beneficiary" under the
deed of trust securing that note. That decision has nothing to db with this case. ParkWest has
alleged that MERS is the beneficiary under two deeds of trust and that ParkWest's mechanic's
lien has priority over those deeds of trust. There is no contention that MERS attempted to assign
any promissory note or to foreclose the deeds of trust.

A.

Did the District Court Err in Holding that ParkWest's Claim of Lien Did Not

Substantially Comply with Idaho Code § 45-507?
Idaho Code § 45-501 declares that "[e]very person perfonning labor upon, or furnishing
materials to be used in the construction ... of any ... building ... has a lien upon the same for
the work or labor done." Any person claiming a lien under that statute must file a claim of lien
in the office of the county recorder for the county in which the property or some part of it is
situated. I.C. § 45-507. The mechanic's lien statutes are liberally construed in favor of those to
whom the lien is granted, and to create a valid lien the claimant must substantially comply with
the statutory requirements. RMC West. Corp. v. Horldey, 144 Idaho 890, 893-94, 174 P.3d 399,
402-03 (2007).
1. Failure to allege that the amount claimed was determined after deducting all just
credits and offsets. Idaho Code § 45-507(3) includes a requirement that the claim of lien must
contain "[a] statement of [claimant's] demand, after deducting all just credits and offsets." In

3

85

this case, ParkWest's claim of lien stated, "The sum of One hundred and eighty-nine thousand
one hundred and seventeen dollars and ninety-nine cents ($189,117.99) together with interest
calculated at the rate of Eighteen percent per year from November 1,2006 is due claimant for the
following labor and material furnished by claimant." In its lien claim, ParkWest did not state
that all just credits and offsets had been deducted in arriving at the amount claimed. The district
court held, "There exists no 'substantial compliance,' if for no other reason, there exists no
'statement of his demand, after deducting all just credits and offsets.'"
Idaho Code § 45-507(3) does not require that the claimant allege that all just credits and
offsets have been deducted when calculating the amount claimed. It simply states: "The claim
shall contain:

(a) A statement of [claimant's] demand, after deducting all just credits and

offsets." Thus, the claimant is required to deduct all just credits and offsets when determining
the amount of the claim, but is not required to allege that such deductions were made.
A lien is not invalidated simply because the claimant is not entitled to the amount
claimed due in the claim oflien, Barber v. Honoro/, 116 Idaho 767, 769, 780 P.2d 89, 91 (1989);

Guyman v. Anderson, 75 Idaho 294, 296, 271 P.2d 1020, 1021 (1954), even when the
discrepancy is substantial, Electrical Wholesale Supply Co. v. Nielson, 136 Idaho 814, 824-25,
41 P.3d 242,252-53 (2001) (lien held valid where claim of lien demanded $51,571.00, and only
$1,069.2 was found to be due). If an error in the amount of the claim does not invalidate the lien,
it would be incongruous to read into Idaho Code § 45-507(3) a provision invalidating the lien if
the claimant does not state that all just credits and offsets had been deducted when calculating
the amount of the demand.

2. Failing to state that the amount claimed was just. Idaho Code § 45-507(4) states
that the claim of lien must be verified "to the effect that the affiant believes the same to be just."
ParkWest's claim of lien stated, "I have read said mechanic's lien and know the contents thereof;
the same is true of my knowledge." The district court held that the use of the word "true" instead
of "just" rendered the lien invalid.
The purpose of this verification requirement is "a desire to frustrate the filing of frivolous
claims." Layrite Products Co. v. Lux, 86 Idaho 477, 484-85, 388 P.2d 105, 109 (1964). The
word "just" is defmed as "[v]alid within the law; lawful: just claims," and the word "true" is
defmed as "exact; precise; accurate; correct: a true balance." Dictionary.com. The American

Heritage Dictionary of the English Language, Fourth Edition. Houghton Mifflin Company, 2004
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(accessed June 14, 2010); and Dictionary. com. Dictionary.com Unabridged. Random House,
Inc. (accessed June 14, 2010) (italics in originals). The district court did not seek to explain
how, in this context, the word "true" differed materially from the word "just." ParkWest's
statement that the claim oflien was "true" substantially complied with Idaho Code § 45-507(4).
3. The failure to have a certificate of verification in the form set forth in Idaho Code

§ 51-109(4). Idaho Code § 45-507(4) states that the claim of lien "must be verified by the oath
of the claimant, his agent or attorney." The bottom portion of ParkWest's lien claim stated as
follows:
ParkWest Homes
Company Name

David Zawadzki
Authorized Representative of Said Company

VERIFICATION:
I, the undersigned, say: I am the Authorized Representative of the claimant of the
foregoing mechanic's lien; I have read said mechanic's lien and know the
contents thereof; the same is true of my knowledge.
I declare under penalty of peljury that the foregoing is true and correct.
28th day of November , 2006, at Nampa, Idaho.
Executed on this
/s/ David M. Zawadzki
Signature
WITNESS the hands and seal of said Grantors this
2006.

28th day of November ,

I
[notary's name]
, a Notary Public in and for said County and State,
hereby certify that David M. Zawadzki personally known to me (or proved to '
me on the basis on satisfactory evidence) to be the person(s) whose name(s) islare
subscribed to the within instrument and acknowledged to me that helshelthey
executed the same voluntarily on the day the same bears date.
[NOTARY SEAL]
WITNESS my hand and official seal.
State of.....:I=d=ah~o~_ __

County of Canyon
Signed and sworn to before me this

28th

[NOTARY SEAL]

day of November 2006
lsi [notary's signature]
Notary Public
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September 30, 2010
My Commission Expires
ParkWest used the shotgun approach in attempting to have its claim of lien verified by
oath. In the portion of its lien claim entitled "Verification," ParkWest first included a signed
statement by its agent David Zawadzki stating, "I declare under penalty of perjury that the
foregoing is true and correct." Although some states have a statute making that type of signed
statement the equivalent of an oath, see Cal. Code Civil Proc. Ann. § 2015.5, Idaho does not
have such a statute.
Next, ParkWest included a certificate of acknowledgement stating that Zawadzki signed
the claim of lien as "Grantors." An acknowledgment is not required in order for a claim of lien
to be recorded, In re GVR Ltd Co., Inc., 107 Idaho 1101, 695 P.2d 1240 (1985), nor is an
acknowledgment a verification by oath, Evans v. Twin Falls County, 118 Idaho 210, 219, 796
F.2d 87, 95 n.9 (1990).
Finally, ParkWest included a statement signed by the notary that the claim of lien had
been "[s]igned and sworn to before me [the notary]" on November 28,2006. This is the form of
a written oath set forth in Idaho Code § 51-109(2).1
MERS argued, and the district court held, that section 45-507(4) required a certificate of
verification as set forth in Idaho Code § 51-109(4) and that ParkWest's claim of lien did not
comply with that statute.2 Neither the district court nor MERS has pointed to any information

1

Section 51-109(2) provides:
An oath or affirmation, which is in writing, shall be signed by the person who takes it,
and the notary public shall enter thereunder substantially the following:
"State ofIdaho )
) ss.
County of --.J
Subscribed and sworn (or affmned) before me this _ day of - - - ' __.
_ _ _ _ (official signature and seal)"

2 Section 51-1 09(4) provides:

A certificate of verification of an instrument shall follow the maker's signature and shall
identify the notary public and certify that the maker personally appeared, was sworn, stated his
authority for making the instrument, and averred the truth of the statements therein. For example,
the verification of a corporate document by an officer of the corporation should be in substantially
the following form:
"State ofIdaho
)
)ss.
County of
)
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contained in Idaho Code § 51-109(4) that is not included in the portion of ParkWest's lien claim
entitled "Verfication." The asserted failing was apparently simply that no single portion of
ParkWest's claim oflien complied with Idaho Code § 51-109(4).
We have not required that a claim of lien comply with Idaho Code § 51-109(4). In fact,
we have approved a claim of lien that did not comply with that statute. It requires that the
"certificate of verification of an instrument shall follow the maker's signature." In BMC West

Corp. v. Horkley, 144 Idaho 890, 896-97, 174 P.3d 399, 405-06 (2007), we held that the
signature of the affiant was not required for the claim of lien to be valid.
Idaho Code § 45-507(4) requires that a claim oflien "must be verified by the oath of the
claimant, his agent or attorney, to the effect that the affiant believes the same to be just." The
word "verification" is defined as "a 'formal declaration made in the presence of an authorized
officer, such as a notary public. . . . "

Id. at 897, 174 P.3d at 406 (quoting Black's Law

Dictionary (8th ed.2004). ParkWest's lien claim stated that it was "[s]igned and sworn to before
me [the notary]" on November 28, 2006. That is sufficient to be "verified by the oath of'
ParkWest's agent.

B.

Did the District Court Err in Holding that ParkWest's Claimed Lien Was

Unenforceable Because the Construction Contract Was Void?
At the time ParkWest negotiated and signed the construction contract, it was not
registered under the Contractor Act. That Act provides, "On and after January 1,2006, it shall
be unlawful for any person to engage in the business of, or hold himself out as, a contractor
within this state without being registered as required in this chapter." Idaho Code § 54-5204.
MERS relies upon Barry v. Pacific West Construction, Inc., 140 Idaho 827, 832, 103 P.3d 440,
445 (2004), in which this Court sua sponte held a contract between the general contractor and a
subcontractor on a public works project was void for the failure of the subcontractor, to have a
public works license as required by law and urges the same result here.

I,
, a notary public, do hereby certify that on this _ day of
, ---'
personally appeared before me
, who, being by me first duly sworn, declared that he is the
_ _ _ of
, that he signed the foregoing document as _ _ of the corporation, and
that the statements therein contained are true.
_ _ _ _ (official signature and seal)"
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ParkWest contends that the district court erred in sua sponte raising the issue of the
illegality of the construction contract. The district court did not err in sua sponte raising that
issue. In Barry we held that "this Court has a duty to raise the issue of illegality," id., and the
district court had the same duty.
ParkWest does not challenge the district court's holding that the construction contract
was void because ParkWest was not registered at the time it signed the contract. Rather, it
argues that after it registered on May 2, 2006, Barnson ratified the construction contract. That
issue was not presented to the district court, and so we will not consider it on appeal. Lopez v.
Farm Bureau Mut. Ins. Co. of Idaho, 148 Idaho 515, 519, 224 P.3d 1104, 1108 (2010). Had

ParkWest wanted the district court to consider that issue before the appeal, ParkWest could have
filed a motion for reconsideration.
The district court also implicitly held that ParkWest's lien was void because its
construction contract was void. Citing Idaho Code § 54-5208, MERS agrees. That statute states,
insofar as is relevant, "A contractor who is not registered as set forth in this chapter, unless
otherwise exempt, shall be denied and shall be deemed to have conclusively waived any right to
place a lien upon real property as provided for in chapter 5, title 45, Idaho Code." This statute
does not invalidate or waive ParkWest's lien.
A mechanic's lien is granted for "the work or labor done ... or materials furnished."
Idaho Code § 45-501. It is not granted simply for entering into a construction contract. Idaho
Code § 54-5208 is written in the present tense. It states, "A contractor who is not registered as
set forth in this chapter ...." (Emphasis added). Thus, the contractor is denied a lien for work
or labor done or materials furnished in the construction during the period that the contractor is
not registered. Although work done by ParkWest while unregistered was illegal, work done after
it registered was certainly legal. See Farrell v. Whiteman, 146 Idaho 604, 611, 200 P.3d 1153,
1160 (2009) (work performed while an architect was unlicensed was illegal, but work performed
after he was licensed was legal). This construction is consistent with Idaho Code § 54-5217(2)
(emphasis added) which provides:
No person engaged in the business or acting in the capacity of a
contractor, unless otherwise exempt, may bring or maintain any action in any
court of this state for the collection of compensation for the performance of any
act or contract for which registration is required by this chapter without alleging
and proving that he was a duly registered contractor, or that he was otherwise
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exempt as previded fer in this chapter, at all times during the performance ofsuch
act or contract.
In .order te bring an actien te cellect cempensatien fer werk .or laber perfermed and
materials supplied in a censtructien preject, the centracter must allege and prove that he was a
duly registered centracter .or exempt frem registratien "at all times during the perfermance .of
such act .or centract." Thus, ParkWest is entitled te a lien fer werk .or laber it previded and
materials it supplied during the time that it was duly registered. Te held .otherwise weuld mean
that a centracter who violated the Act would be ferever barred frem .obtaining a mechanic's lien.
In this case, the uncentroverted evidence was that ParkWest was registered under the

Centracter Act at all times during the peried that it furnished werk .or laber .or supplied materials
in censtructing Bamsen's heuse. Therefere, it is entitled te a lien en the preperty.

C. Did the District Court Err in Holding that ParkWest Did Not Allege a Claim for Unjust
Enrichment?
In its decisien, the district ceurt wrete, "At the very least, PARKWEST should have been
entitled te a recovery based upon mUust enrichment. Nevertheless, that issue is net before the
ceurt." (Citatien omitted.) ParkWest centends en appeal that the district ceurt erred in ruling
that the factual allegations in ParkWest's "Secend Amended Cemplaint te Fereclose Lien" did
net include a claim for unjust enrichment.
Because it had fQled the lien invalid, the district ceurt ebvieusly was referring te a claim

te

ilooO f.k"rI9~ tri to llrieO·· ~ .Vi.(re~ ,~

~q~ ~~&m~~l!§t~~~~er

unjust enrichment. It ebvieusly was net helding

tha~~~~~hl;~. ceuld have
sho~Ul'iJUiiw.

established the ameunt .of the lien by

~:.hed.

ParkWest·~at;ld:Bams.oI\~~lltered
1,t'\",.;t. ~to
.,fl;. ... ~:i? If,,"..~it- '-',01; ~.::'*

inte a settlement under which ParkWest filed a secend

amerdht--eempla~~.g~F1'F.tittea..it te .obtain a default judgment against her en that
celllP~ill1.--IbJ·

:'.

a.t:West the sum .of $141,208.39, plus interest and

$33,000.00 fer cests and attorney fees "against Bamsen te the extent of her interest in the
Property, but net persenally." Thus, under the settlement Bamsen weuld net be persenally liable
te ParkWest en any claim, including unjust enrichment. Therefore, we need net decide whether
.or not ParkWest's secend amended cemplaint ceuld be read te include a claim against Bamsen
fer unjust enrichment. Because the district ceurt did net decide, and ParkWest has not argued en
9
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appeal, that the amount of its lien could be measured by unjust enrichment, we do not address
that issue.

D. Is l\1ERS Entitled to an Award of Attorney Fees on Appeal?
MERS seeks an award of attorney fees on appeal pursuant to Bowles v. Pro Indiviso, Inc.,
132 Idaho 371,377,973 P.2d 142, 148 (1999). In that case, this Court awarded attorney fees on
appeal pursuant to Idaho Code § 12-121. Because MERS is not the prevailing party on this
appeal, it is not entitled to an award of attorney fees under that statute.

Triad Leasing &

Financial, Inc. v. Rocky Mountain Rogues, Inc., 148 Idaho 503, 515, 224 P.3d 1092, 1104
(2009).

IV. CONCLUSION
We vacate the judgment of the district court and remand this case for further proceedings
that are consistent with this opinion. We award costs on appeal to appellant.

Justices BURDICK, J. JONES, W. JONES and HORTON CONCUR.
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In the Supreme Court of the State of Idaho

I
P ARKWEST HOMES LLC,
Defendant-Appellant,
v.
JULIE G. BARNS ON, an unmarried woman;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, as nominee for
HOMECOMINGS FINANCIAL, LLC (flkla
Homecomings Financial Network, Inc.), a
Delaware limited liability company; and
DOES 1-10;
Defendants-Respondents.

TO:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

REMITTITUR

/f((o I A.~

'

E

CANYON COUNTY CLERK
T RANDALL, DEPUTY

THIRD JUDICIAL DISTRICT, COUNTY OF CANYON.

The Court having announced its Opinion in this cause June 25,2010, which has now
become final; therefore,
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

P ARKWEST HOMES LLC, an Idaho limited
liability company,

Case No. CV 07-8274

Plaintiff,

SUPPLEMENTAL AMENDED
COMPLAINT TO FORECLOSE LIEN

vs.
JULIE G. BARNS ON, an unmarried woman;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, as nominee for
Homecomings Financial, LLC (flk/a
Homecomings Financial Network, Inc.), a
Delaware limited liability company; and
DOES 1-10;
Defendants.

Plaintiff ParkWest Homes LLC ("ParkWest"), as its supplemental amended
complaint (this "Complaint") in this action, alleges as follows:
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1.

ParkWest, an Idaho limited liability company with its offices during all

times relevant hereto in Nampa, Idaho, has been a registered contractor since May 2,2006,
engaged in the construction and sale of residential dwellings.
2.

Defendant Julie G. Barnson ("Barnson"), an unmarried woman, owned at

all times relevant hereto that certain real property that is the subject of this action, which has a
street address of28123 Silo Way, Wilder, Idaho, and is more particularly described as follows
(the "Property"):
Lot 4 in Block 1 of Riverbend Subdivision, according to the
official plat thereof, filed in Book 34 of Plats at Page 2, Official
Records of Canyon County, Idaho.
3.

Defendant Mortgage Electronic Registration Systems, Inc., a Delaware

corporation ("MERS"), as nominee for Homecomings Financial, LLC (flk/a Homecomings
Financial Network, Inc.), a Delaware limited liability company, was at all times relevant hereto
the beneficiary under two deeds oftrust encumbering the Property: the first recorded
November 14, 2006, by the Canyon County Recorder as Instrument No. 200690998 and the
second recorded November 14, 2006, by the Canyon County Recorder as Instrument
No. 200690999 Gointly, the "MERS Deeds of Trust").
4.

Does 1-10 are unknown parties as may be discovered holding an interest

in the MERS Deeds of Trust andlor the Property, which Plaintiff reserves the right to add as
additional named defendants if and when their names and interests may be discovered.
5.

This court has jurisdiction over all parties to this action pursuant to Idaho

Code § 5-514, and the amount in controversy exceeds the jurisdictional minimum requirement of
$10,000. Venue is properly in Canyon County, Idaho, pursuant to Idaho Code § 5-401.
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6.

On or about March 15,2006, Barnson, as "Owner," and ParkWest, as

"Contractor," entered into a contract (the "Contract") for ParkWest's construction of a two-story
residence (the "Residence") on the Property for the sum of $450,000. Thereafter, Barnson
requested that numerous upgrades and changes in the scope and the cost of the work be
performed, which ParkWest undertook to do based on the assurances of Barns on that she would
pay for such upgrades and additional work. Such requested changes, together with Bamson's
delay in making numerous decisions and selections reasonably required for the construction
work to progress, resulted in substantial increased costs to and work by ParkWest for which it is
entitled to be paid by Bamson. Additionally, pursuant to the terms of the Contract, Barnson
agreed to pay interest at the rate of 18% per annum on amounts not paid within five days after
request for payment was made. As a result ofthe foregoing, ParkWest reasonably estimated and
believed that Barnson owed ParkWest the approximate sum of$189,117.99 as of November 1,
2006.
7.

The Certificate of Occupancy for the constructed Residence is attached

hereto as Exhibit A, which establishes November 1,2006, as the completion date of the work on
the Residence that was required to be done by the terms ofthe Contract.
8.

Based on Barnson's failure to pay ParkWest for the foregoing referenced

work, upgrades, changes, delays, and interest, ParkWest filed with the Canyon County Recorder
on November 28,2006, a Claim of Lien in the amount of$189,117.99 and mailed to Barnson by
certified mail a copy of the recorded Claim of Lien on November 30,2006. Copies ofthe
referenced Claim of Lien and proof of receipt are attached hereto as Exhibit B.
9.

On April 13, 2007, Barnson filed a Chapter 11 petition in bankruptcy, and

on July 21,2007, the bankruptcy court granted ParkWest relief from the automatic stay to
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foreclose its lien rights against the Property. Thereafter, however, the district court in this action
filed an order on February 27,2008, staying all proceedings through the date the United States
Bankruptcy Court dismissed Barnson's bankruptcy case, which occurred on August 1,2008.
10.

Because, among other reasons, ParkWest was not provided until after this

action was filed with documentation establishing Bamson's execution ofa contract amendment
she had requested reducing the contract sum to $422,000 or with the amounts paid on
ParkWest's behalf by Bamson's construction lender to subcontractors, materialmen, or others
with respect to the Residence, ParkWest had no way of determining the actual amount owed by
Bamson to ParkWest under the Contract for its construction of the Residence prior to the time it
filed its Claim of Lien. However, based on discovery undertaken and documentation obtained by
ParkWest in the bankruptcy proceedings, Bamson owed ParkWest the sum of$141,208.39 as of
November 28, 2006.
11.

Final judgment was entered in this action against Barnson to the extent of

her interest in the Property, but not personally, pursuant to the terms of that certain Default
Judgment Against Julie G. Barnson Only, filed October 7,2008, whereunder ParkWest was
awarded $141,208.39 for the amount owed to ParkWest as of November 28,2006, with respect
to its construction of improvements to the Property; prejudgment interest at the rate of $69.64 per
diem from November 28,2006, through October 7,2008, which totals $47,285.56 in interest;
and $33,000.00 for the costs of perfecting and enforcing ParkWest's lien, costs of suit, and
reasonable attorney fees.
12.

Thereafter, summary judgment was entered in this action against

ParkWest and in favor ofMERS pursuant to the terms of that certain Judgment, filed January 26,
2009. ParkWest timely appealed the Judgment to the Idaho Supreme Court, which vacated the
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Judgment and remanded this action to the district court for further proceedings consistent with
the opinion in Docket No. 36246-2009,2010 Opinion No. 68, filed June 25,2010 (the
"Remand").
13.

As established by the Remand, ParkWest is entitled to a lien for work or

labor it provided and materials it supplied in accordance with the decision in Farrell v.

Whiteman, 146 Idaho 604, 613, 200 P.3d 1153, 1162 (2009) (holding "[t]he district court must
determine the quantum meruit recovery due for services rendered ... [after licensure] and the
unjust enrichment recovery due, if any, for services rendered prior to licensing.").
14.

ParkWest incurred $6.00 for recording the Claim of Lien and $875.00 for

a litigation guarantee by Pioneer Title Company-Nampa in order to set forth all the parties
having an interest in the Property as named in this Complaint, for which costs ParkWest is
entitled to be reimbursed. Additionally, pursuant to Idaho Code § 45-513, ParkWest is entitled
to recover its filing fees in the amount of $88.00 and reasonable attorney fees, together with its
costs awarded on appeal in the amount of $693.50 and such additional sum as may be awarded
by the court pursuant to LR.C.P. 54(e).
15.

Pursuant to Idaho Code § 45-505, Barnson's interest in the Property is

junior to the interest of ParkWest and therefore subject to foreclosure.
16.

Pursuant to Idaho Code §§ 45-506 and 45-512, the liens of the MERS

Deed of Trust and MERS against the Property are junior to the lien of ParkWest.
17.

ParkWest is therefore entitled to foreclosure the Property to satisfy its lien,

together with recovering prejudgment interest thereon and its costs and reasonable attorney fees.

PRAYER
WHEREFORE, ParkWest prays for judgment as follows:
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1.

for a decree that ParkWest has a valid lien against the Property in the

amount determined at trial;
2.

for a decree that all defendants in this action, and all persons claiming now

or in the future under, by, or through any defendant, have only such interests in the Property as
are subsequent, junior, and inferior to ParkWest's lien;
3.

for a decree that the defendants, and each of them, and all persons

claiming now or in the future under, by, or through any defendant, be barred and foreclosed of all
right, title, interest, claim, or equity of redemption in or to the Property;
4.

for a decree of foreclosure with respect to the sale of the Property by the

Sheriff of Canyon County, Idaho, in accordance with applicable law, and ordering that the
proceeds 0 f said sale be applied to satisfy Plaintiff s lien and total judgment;
5.

for a decree that any party to this action may become a purchaser at the

foreclosure sale of the Property and that the Sheriff execute a deed to said purchaser or
purchasers, who shall be allowed possession of the Property upon production of said Sheriff s
deed, certificate of sale, or bill of sale;
6.

for the costs of perfecting and enforcing ParkWest's lien, costs of suit, and

reasonable attorney fees, together with prejudgment interest from November 28, 2006, at the rate
provided by Idaho Code § 28-22-104(1), all to be recovered solely out of the proceeds from the
sale of the Property; and
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7.

for such other and additional relief as may be just and proper.

DATED this 13th day of September 2010.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13th day of September 2010, I caused a true
and correct copy of the foregoing SUPPLEMENTAL AMENDED COMPLAINT TO
FORECLOSURE LIEN to be served by the method indicated below, and addressed to the
following:
Stephen C. Hardesty
Ryan T. McFarland
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 W. Main St., Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Facsimile .(208) 954-5223 and (208) 954-5236

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

David E. Wishney
ATTORNEY AND COUNSELOR AT LAW
988 S. Longmont, Suite 100
P.O. Box 837
Boise, ID 83701
Facsimile (208) 335-5956

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Canyon County
Development Services Department
Certificate of Occupancy
Zoning 454-7454

P.DOI/OOI

F-Vl1

\

Occupancy Issued:

1111/2006

Building 454-7460

CCcGnOC.slW

Tracking Number: BP2006-401

Owner: - - - - - - - - - - - - - - - Parcel:
Julie Bamson

28123 Silo Way, Wilder. JD 83676
Parcel II :R37214-103

Voice

Sec: 29
Two: 4N
Aange:5W
Sub: Riverbend Subdivision
Lol{s): 4
Block: 1

Project I n f o : - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - Auto Sprinkler: No

Prj Value: $194.323.00
Item No: 101 Single Family Res

Dcc Group: A-3IU
Occ load:

Prj Type: New

Costr Type: VB

Occ Type: Residential I Garage

Zoning: A

Proiect Notes:

Code Edition: 2003 lAC

Two story with engineered tall walls. APA garage Ironts, 3M s.f. bonus room over garage. 173 sJ. covered porch. FlOsI
SWOH is in office.

Zoning Condition(s) that have been completed:
Final SWDH Permit required in offICe or verified by inspector before final.
Property owner is responsible lor identification of all property boundaries to measure setbacks from. Structures must be
at least seventy (70)) feet/rom a section line or quarter-section line. unless approved otherwise by the highway district
having jurisdiction.
Address numbers mLlSt be illuminated or rel/ective and displayed on the residence. at the driveway entrance and at the
approach to the public road.
Driveway to be constructed prior to final inspection.

By signing this certificate the applicant understands that Fire Districts may require sprinkler (ire suppression for inhabited
stfllCtufes over 3600 sq ft.
This struclure or portion thereof. has been inspected for compliance with the Canyon County Building Code Ordinance for
building construction and U5e_ This structure or portion !hereof. has been inspected for compliance with Ihe Canyon
County Zoning Ordinance for land use. The issuance 01 a CertifICate of Occupancy shall not be cons/rued as an app(ova l

01

~~~:oo ~~~o:~;:aoc~ ~iSju'iw~ion.
Build; 9 Off; all Inspector:
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MEcHANlc's LIEN
The undersigned ParkWest BOIDe8. claimant. cJrums a me<:hanic's lien upon the following described real
property in Canyon County. Wilder, Idaho,
Lot <lID Block 1 of RJverbeDd SllbdivlsloJl, Ilttording to Ibe offida) plat thereof. fikd In Book 34 of
PIa .. at Page 2, 0fDciaJ Records of Canyon CODOty Idaho.
Tho sum of ODe hundred aDd elgbty-aillt tbouaaad ODe bUDd red aDd 8eveuteeD doUan Q.Dd Dluetywoe reDia ($189.117.99) !Ogciher with interest calculated at the rate ofEigbteeo percent per year from
November')· 2006 is duo claimant for the foJlowing labor and rnsteriaJs furnished by the claimant:

GeDeril' Description of the Work and Materials Furnlsbed
CODstnJction of a siRBie family residence

Claimant furnisbed the work and matoJiaJs at the request of. or UDder contrnct with JuJi G. Bamson
The owner and reputed oWDers of me property are Julie G. Barn.son

ParlcWeg! Home3
Company Name

David Zawqdzki
Authorized Repre3eIJ1ative of SaId Company

VEJUJ1JCA nON:

I. tho undersigned, say: I am tho Authorized Representative ofdlo claimant orlbe foregoing mechanic'.,
lien; I bavo read said mecllank ~s lien and know the contents thereof; the same is blJe of my knowledge.
I declaro under penalty of perjwy thBt tho foregoing is true BIld correct.

~

<Is: of

Signaluro

WITNESS tho h8JJdsB.lld seaJ of said Gmntors
~

I.

No_be,

• 2006, oJ Nampo.ldah"

thiS~ day of \\bL\.~ ,20~

0 f'~~ •• c.. \\ . ...,..,~'t--

• It NotBly Public in and for said County and State, hereby certify that __
00 the basis on satisfactory evidenCtl)
to be tho peJSOn(s) whoso name(s) i!IIare 9ubs<:ribed to the within instrument and acknowledged 10 me that
hefsheJthcy executed the same voluntanly on the day Ibe S81Jle bears date.

-' \) klI-,

b 1"\ -11l.. w .. ~'4 personally known to me (or proved to me

JANICE C. HANSON
NOTARY PUBL If;
STATE OF ~OA~ It)
-~~

1

;."._.,---..

----------------------------------------------------

Wrrm:ss my hand and official seal.
COUDty OfS.~~
Signed 81Id sworn to bcfoft) mo this
~.

...

-

b

» •

,...J).-J~""""" ,
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:)",

JANICE C. HANSON
NOTARY PUBUC
STATE OF IDAHO

JniliAlw by: Owncr_ Contraclor
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Date: 07/30/2007

NICK ZAWADZKI:
The following is in response to your 07/30/2007 request for. delivery information on your
Certified item number 700601000001 78103239. The delivery record shows that this item
was delivered on 12/11/2006 at 08:05 AM in BOISE, ID 83709. The scanned image of the
recipient information is provided below.

Signature of Recipient:

Address of Recipient:

Thank you for selecting the Postal Service for your mailing needs. If you require additional
assistance, please contact your local Post Office or postal representative.

Sincerely,
United States Postal Service

U.S. Postal Service··,
CERTIFIED MAIL··, RECEIPT

IT"
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(Domestic Mail Only; flo Insurance COllerage Pfc 'J;der:)
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R~k1cIed Delivery F....
(Endof'Semeni Required)
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Stephen C. Hardesty ISB No. 4214
Ryan T. McFarland ISB No. 7347
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: sch@hteh.com
rrncf@hteh.com

F I LED

_AMjr: tV .P.M. .

OCT 0 7 2010
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CANYON COUNTY CLEAK

D. BUTLER, DEPUTY

Attorneys for Defendant Mortgage Electronic
Registration Systems, Inc.
IN THE DISTRICT COURT OF THE THIRD JlJDICLAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
P ARKWEST HOMES LLC, an Idaho lirpited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNS ON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (f/k/a
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-10,
)
)
Defendants.
)

Case No. CV 07-8274
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC.' S
ANSWER TO PLAINTIFF'S
SUPPLEMENTAL AMENDED
COMPLAINT TO FORECLOSE LIEN

)

Defendant Mortgage Electronic Registration Systems, Inc., as nominee for Homecomings
Financial, LLC (flkla Homecomings Financial Network, Inc.) ("MERS"), by and through its
attorneys of record Hawley Troxell Ennis & Hawley LLP, responds to PlaintiffParkwest Homes
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.'S ANSWER TO
PLAINTIFF'S SUPPLEMENTAL AMENDED COMPLAINT TO FORECLOSE LIEN - 1
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LLC's ("Plaintiff') Supplemental Amended Complaint To Foreclose Lien (the "Complaint"), as
follows:

GENERAL DENIAL
MERS denies each and every allegation contained in Plaintiff s Complaint unless
expressly and specifically admitted herein.

GENERAL ALLEGATIONS
1.

In response to paragraph 1 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
2.

In response to paragraph 2 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
3.

In response to paragraph 3 of Plaintiffs Complaint, MERS admits only that it

claims an interest in real property located in Canyon County, Idaho, as described in, and by
virtue of, two Deeds of Trust recorded November 14,2006, as Instrument Nos. 200690998 and
200690999, Official Records of Canyon County, Idaho (collectively, "the MERS Deeds of
Trust"). MERS denies all allegations set forth in paragraph 3 of Plaintiff s Complaint that are
inconsistent with the MERS Deeds of Trust.
4.

In response to paragraph 4 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
5.

MERS admits the allegations set forth in paragraph 5 of Plaintiffs Complaint.

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 'S ANSWER TO
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6.

In response to paragraph 6 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
7.

In response to paragraph 7 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
8.

In response to paragraph 8 of Plaintiffs Complaint, MERS admits only that

Plaintiff caused a Mechanic's Lien (the "Lien") to be recorded on November 28,2006 as
Instrument No. 200694511, Official Records of Canyon County, Idaho, for $189,117.99. MERS
is without knowledge or information sufficient to form a belief as to the truth of all other
allegations in paragraph 8 and therefore denies the same pursuant to Rule 8(b) of the Idaho Rules
of Civil Procedure.
9.

In response to paragraph 9 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
10.

In response to paragraph 10 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
11.

In response to paragraph 11 of Plaintiff s Complaint, MERS admits only that this

Court entered a Default Judgment Against Julie G. Bamson Only in this matter on or about
October 7,2008. MERS denies all allegations set forth in paragraph 11 of Plaintiffs Complaint
that are inconsistent with the Default Judgment Against Julie G. Bamson Only.

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 'S ANSWER TO
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In response to paragraph 12 of Plaintiffs Complaint, MERS admits that this

12.

Court entered summary judgment in favor ofMERS on January 26,2009, based on this Court's
finding that Plaintiffs Lien did not contain a proper verification and that the contract between
Plaintiff and Julie G. Barnson ("Bamson") was void as an illegal contract. Thereafter, the Idaho
Supreme Court reversed the decision of this Court and remanded this case for further
proceedings pursuant to 2010 Opinion No. 68, filed June 25, 2010, in Docket No. 36246-2009.
MERS denies all allegations set forth in paragraph 12 of Plaintiffs Complaint that are
inconsistent with this Court's January 26,2009, Judgment or the Idaho Supreme Court's June 25,
2010, Opinion.
13.

MERS denies paragraph 13 of Plaintiffs Complaint.

14.

MERS denies paragraph 14 of Plaintiffs Complaint.

15.

In response to paragraph 15 of Plaintiffs Complaint, MERS is without knowledge

or information sufficient to form a belief as to the truth of the allegations set forth therein and,
therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil Procedure.
16.

MERS denies paragraph 16 of Plaintiffs Complaint.

17.

MERS denies paragraph 17 of Plaintiffs Complaint.
PRAYER FOR RELIEF

With respect to Plaintiffs Prayer for Relief in the Complaint, to the extent that any
answer is required MERS denies the allegations contained therein, denies that Plaintiff has stated
any valid cause of action, and denies that Plaintiff is entitled to any of the relief requested
therein.
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FIRST DEFENSE
Plaintiffs Complaint, and each and every allegation thereof, fails to state a claim against
MERS upon which relief can be granted and should be dismissed pursuant to Rule 12(b )(6) of
the Idaho Rules of Civil Procedure.
SECOND DEFENSE
Plaintiff has failed to plead a cause of action against MERS which entitles Plaintiff to a
money judgment against MERS.
THIRD DEFENSE
Plaintiff is not entitled to foreclose its Lien because MERS' interest in the Property is
superior to Plaintiff s interest in the Property.
FOURTH DEFENSE
Plaintiffs Lien fails to comply with the requirements ofIdaho Code, Title 45, regarding
mechanics' liens.
FIFTH DEFENSE
The amount set forth in Plaintiffs alleged Lien is in excess of the reasonable value of the
materials or labor purportedly provided.
SIXTH DEFENSE
The services alleged to have been provided to the Property by Plaintiff do not give rise to
a mechanic's lien under Idaho Code Section 45-500, et seq.
SEVENTH DEFENSE
MERS' mortgage lien is equitably subrogated to the lien of any prior lender whose note
was satisfied by the proceeds from the borrower's loan.
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EIGHTH DEFENSE
Defendant Bamson is liable for any amount due Plaintiff pursuant to Bamson's contract
with Plaintiff, and pursuant to an Indemnity Agreement executed by Bamson in favor ofMERS
and its assigns.
NINTH DEFENSE
Because of Plaintiffs partnership agreement with Bamson, Plaintiff is precluded from
asserting a mechanic's lien against the Property at issue.
TENTH DEFENSE
Plaintiff failed to provide Bamson the pre-contract disclosures required by Idaho Code
section 45-525, and therefore Plaintiffs contract with Bamson is voidable and Plaintiffs Lien is
invalid.
ELEVENTH DEFENSE
Plaintiff has no lien rights because it has been paid all ofthe amount due it under its
contract with Bamson.
RULE 11 STATEMENT
MERS has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule 11 of the Idaho
Rules of Civil Procedure. MERS does not intend to waive any such defenses and specifically
asserts its intention to amend this answer if, pending research and after discovery, facts come to
light giving rise to such additional defenses.
PRAYER FOR RELIEF
WHEREFORE, MERS pray for judgment as follows:

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 'S ANSWER TO
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1.

That the Lien alleged by Plaintiff be declared junior and subordinate to MERS'

interest in the Property.
2.

That Plaintiff s prayer for decree of foreclosure be denied.

3.

That MERS be awarded its reasonable attorneys' fees and costs necessarily

incurred in defending this action.
4.

For such other and further relief as the court deems just and proper.

DATED THIS

~ day of October, 2010.
RAWLEY TROXELL ENNIS & HAWLEY LLP

By ____+-______~~--------------
Ryan
Atto eys
efendant Mortgage Electronic
Regis IOn Systems, Inc.
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CERTIFICATE OF SERVICE

~day

of October, 2010, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 'S
ANSWER TO PLAINTIFF'S SUPPLEMENTAL AMENDED COMPLAINT TO FORECLOSE
LIEN by the method indicated below, and addressed to each of the following:
Robert B. Burns
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
[Attorneys for Plaintiff]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

I

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy

David E. Wishney
Attorney at Law
300 W. Myrtle Street, Suite 200
P.O. Box 837
Boise, ID 83701-0837
[Attorney for Defendant Julie G. Bamson]

*
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NOV 04 2010
CANYON COUNTY CLERK

f1( ·DEPUTY

Stephen C. Hardesty ISB No. 4214
Ryan T. McFarland ISB No. 7347
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: sch@hteh.com
rmcf@hteh.com
Attorneys for Defendant Mortgage Electronic Registration Systems, Inc. and
Defendant/Intervenor Residential Funding Real Estate Holdings, LLC
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PARKWEST HOMES LLC, an Idaho limited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNSON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (flkla
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-10,
)
)
Defendants.
)
and
)
RESIDENTIAL FUNDING REAL ESTATE )
)
HOLDINGS, LLC, a Delaware limited
)
liability company,
)
Defendant/Intervenor.
)

Case No. CV 07-8274
STIPULATION TO INTERVENE

-----------------------------)
STIPULATION TO INTERVENE - 1
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Defendant Mortgage Electronic Registration Systems, Inc., as nominee for Homecomings
Financial, LLC (flkla Homecomings Financial Network, Inc.), and Defendant/Intervenor
Residential Funding Real Estate Holdings, LLC ("Residential"), by and through their counsel of
record Hawley Troxell Ennis & Hawley LLP; and ParkWest Homes LLC ("ParkWest"), by and
through its counsel of record Moffatt, Thomas, Barrett, Rock & Fields, Chartered, hereby
stipulate and agree as follows:
1.

Residential is permitted to intervene in this action as of right, pursuant to Idaho

Rule of Civil Procedure 24(a);
2.

Residential is permitted to file the Answer And Counterclaim In Intervention

attached hereto as Exhibit A;
3.

The Court may enter the Order attached hereto as Exhibit B; and

4.

Robert Burns hereby accepts and acknowledges service of Residential's Answer

And Counterclaim In Intervention on behalf of ParkW est.
The parties agree that this Stipulation is based upon, but not limited to, the facts that (i)
Residential acquired the property (the "Property") that is the subject of this action by trustee's
sale made pursuant to Chapter 15, Title 45, Idaho Code, and via the Trustee's Deed attached to
said Answer and Counterclaim in Intervention as Exhibit A thereto; (ii) as a result of said
trustee's sale and Trustee's Deed Residential became and is now the record owner of, and
thereby claims an interest in, the Property; (iii) Residential's interests may not be adequately
represented by any other party to this action; and (iv) the disposition of this action without the
intervention of Residential may impair or impede Residential's ability to protect its interest in the
Property.
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#####

DATED THIS

r

~

day of November, 2010.
HAWLEY TROXELL ENNIS & HAWLEY LLP

s for Defendant Mortgage Electronic
.stration Systems, Inc. and
Defendant/Intervenor Residential Funding Real
Estate Holdings, LLC

DATED THIS

~.tJ

day of November, 2010.
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED

rns, ISB No. 3744
Attorneys for PlaintiffParkWest Homes LLC
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CERTIFICATE OF SERVICE

~rJ

I HEREBY CERTIFY that on this
day of November, 2010, I caused to be served a
true copy of the foregoing STIPULATION TO INTERVENE by the method indicated below,
and addressed to each of the following:

+-

Robert B. Bums
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
[Attorneys for Plaintiff]

U.S. Mail, Postage Prepaid
_ _ Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

~ U.S. Mail, Postage Prepaid

David E. Wishney
Attorney at Law
300 W. Myrtle Street, Suite 200
P.O. Box 837
Boise, ID 83701-0837
[Attorney for Defendant Julie G. Barnson]

_ _ Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecop
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Stephen C.lIar<l~sty ISB No. 4214
Ryan T. McFarland ISB No. 7347
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: sch@hteh.com
nncf@hteh.com
Attorneys for Defendant Mortgage Electronic Registration Systems, Inc. and
Defendant/Intervenor Residential Funding Real Estate Holdings, LLC
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
P ARKWEST HOMES LLC, an Idaho limited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNSON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (f/k/a
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-10,
)
)
Defendants.
)
and
)
RESIDENTIAL FUNDING REAL ESTATE )
)
HOLDINGS, LLC, a Delaware limited
)
liability company,
)
)
Defendant/Intervenor.
)

Case No. CV 07-8274
ANSWER AND COUNTERCLAIM IN
INTERVENTION

-------------------------------
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Residential Funding Real Estate Holdings, LLC ("Residential"), by and through its
attorneys of record, Hawley Troxell Ennis & Hawley LLP, files this Answer and Counterclaim in
Intervention for Declaratory Relief against PlaintiffParkWest Homes, LLC ("Plaintiff' or
"ParkWest"), as follows:

ANSWER
GENERAL DENIAL
Residential denies each and every allegation contained in Plaintiff's Supplemental
Amended Complaint To Foreclose Lien (the "Complaint"), unless expressly and specifically
admitted herein.

GENERAL ALLEGATIONS
1.

In response to paragraph 1 of Plaintiff's Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth .
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
2.

In response to paragraph 2 of Plaintiff's Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
3.

In response to paragraph 3 of Plaintiff's Complaint, Residential responds that as

ParkWest did not name Residential, or its predecessors in interest, as Defendants in the abovecaptioned action, the allegations in paragraph 3 of Plaintiff's Complaint are not brought against
Residential, and on that basis, Residential denies those allegations. To the extent any further
answer is required of Residential, in response to paragraph 3 of Plaintiff's Complaint Residential
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admits only that Mortgage Electronic Registration Systems, Inc., as nominee for Homecomings
Financial, LLC (£Ik/a Homecomings Financial Network, Inc.) ("MERS"), was the beneficiary
under two Deeds of Trust recorded against the property at issue in this case (the "Property") on
November 14,2006, as Instrument Nos. 200690998 and 200690999, Official Records of Canyon
County, Idaho (collectively, "the Deeds of Trust"). Residential denies all allegations set forth in
paragraph 3 of Plaintiffs Complaint that are inconsistent with the Deeds of Trust.
4.

In response to paragraph 4 of Plaintiffs Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
5.

In response to paragraph 5 of Plaintiffs Complaint, Residential responds that as

ParkWest did not name Residential, or its predecessors in interest, as Defendants in the abovecaptioned action, the allegations in paragraph 5 of Plaintiffs Complaint are not brought against
Residential, and on that basis, Residential denies those allegations. To the extent any further
answer is required of Residential, Residential admits that this Court has jurisdiction over this
case and the parties to it.
6.

In response to paragraph 6 of Plaintiffs Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
7.

In response to paragraph 7 of Plaintiffs Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
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therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
8.

In response to paragraph 8 of Plaintiffs Complaint, Residential responds that as

ParkWest did not name Residential, or its predecessors in interest, as Defendants in the abovecaptioned action, the allegations in paragraph 8 of Plaintiffs Complaint are not brought against
Residential, and on that basis, Residential denies those allegations. To the extent any further
answer is required of Residential, in response to paragraph 8 of Plaintiffs Complaint Residential
admits only that Plaintiff caused a Mechanic's Lien (the "Lien") to be recorded on November 28,
2006 as Instrument No. 200694511, Official Records of Canyon County, Idaho, for $189,117.99.
Residential is without knowledge or information sufficient to form a belief as to the truth of all
other allegations in paragraph 8 and therefore denies the same pursuant to Rule 8(b) of the Idaho
Rules of Civil Procedure.
9.

In response to paragraph 9 of Plaintiffs Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
10.

In response to paragraph 10 of Plaintiffs Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
11.

In response to paragraph 11 of Plaintiff s Complaint, Residential responds that as

ParkWest did not name Residential, or its predecessors in interest, as Defendants in the abovecaptioned action, the allegations in paragraph 11 of Plaintiffs Complaint are not brought against
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Residential, and on that basis, Residential denies those allegations. To the extent any further
answer is required of Residential, in response to paragraph 11 of Plaintiff s Complaint
Residential admits only that this Court entered a Default Judgment Against Julie G. Bamson
Only in this matter on or about October 7, 2008. Residential denies all allegations set forth in
paragraph 11 of Plaintiffs Complaint that are inconsistent with the Default Judgment Against
Julie G. Bamson Only.
12.

In response to paragraph 12 of Plaintiffs Complaint, Residential responds that as

ParkWest did not name Residential, or its predecessors in interest, as Defendants in the abovecaptioned action, the allegations in paragraph 12 of Plaintiffs Complaint are not brought against
Residential, and on that basis, Residential denies those allegations. To the extent any further
answer is required of Residential, in response to paragraph 12 of Plaintiffs Complaint
Residential admits that this Court entered summary judgment in favor ofMERS on January 26,
2009, based on this Court's finding that Plaintiffs Lien did not contain a proper verification and
that the contract between Plaintiff and Julie G. Bamson ("Bamson") was void as an illegal
contract. Thereafter, the Idaho Supreme Court reversed the decision of this Court and remanded
this case for further proceedings pursuant to 2010 Opinion No. 68, filed June 25,2010, in Docket
No. 36246-2009. Residential denies all allegations set forth in paragraph 12 of Plaintiffs
Complaint that are inconsistent with this Court's January 26,2009, Judgment or the Idaho
Supreme Court's June 25, 2010 Opinion.
13.

Residential denies paragraph 13 of Plaintiffs Complaint.

14.

Residential denies paragraph 14 of Plaintiffs Complaint.

15.

In response to paragraph 15 of Plaintiffs Complaint, Residential is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth
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therein and, therefore, denies the same pursuant to Rule 8(b) of the Idaho Rules of Civil
Procedure.
16.

In response to paragraph 16 of Plaintiffs Complaint, Residential responds that as

ParkWest did not name Residential, or its predecessors in interest, as Defendants in the abovecaptioned action, the allegations in paragraph 16 of Plaintiffs Complaint are not brought against
Residential, and on that basis, Residential denies those allegations. To the extent any further
answer is required of Residential, in response to Paragraph 16 of Plaintiffs Complaint
Residential denies that the Deeds of Trust were ever junior to ParkWest's Lien.
17.

Residential denies paragraph 17 of Plaintiffs Complaint.
PRAYER FOR RELIEF

With respect to Plaintiffs Prayer for Relief in the Complaint, to the extent that any
answer is required Residential denies the allegations contained therein, denies that Plaintiff has
stated any valid cause of action, and denies that Plaintiff is entitled to any of the relief requested
therein.
FIRST DEFENSE
ParkWest's Complaint, and each and every allegation thereof, fails to state a claim
against Residential upon which relief can be granted and should be dismissed pursuant to Rule
12(b)(6) of the Idaho Rules of Civil Procedure.
SECOND DEFENSE
ParkWest has failed to plead a cause of action against Residential that entitles ParkWest
to a money judgment against Residential.
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THIRD DEFENSE
ParkWest is not entitled to foreclose the Lien because Residential's interest in the
Property is superior to ParkWest's interest in the Property.
FOURTH DEFENSE
ParkWest's Lien fails to comply with the requirements ofIdaho Code, Title 45, regarding
mechanics'liens.
FIFTH DEFENSE
The amount set forth in ParkWest's alleged Lien is in excess of the reasonable value of
the materials or labor purportedly provided.
SIXTH DEFENSE
The services alleged to have been provided to the Property by ParkWest do not give rise
to a mechanic's lien under Idaho Code Section 45-500, et seq.
SEVENTH DEFENSE
Because of ParkWest's partnership agreement with Defendant Julie G. Bamson
("Barnson"), ParkWest is precluded from asserting a mechanic's lien against the Property at
issue.
EIGHTH DEFENSE
ParkWest failed to provide Barnson the pre-contract disclosures required by Idaho Code
section 45-525, and therefore ParkWest's contract with Bamson is voidable and ParkWest's Lien
is invalid.
NINTH DEFENSE
ParkWest has no lien rights because it has been paid all of the amount due it under its
contract with Barnson.
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TENTH DEFENSE
ParkWest's lien is void as to Residential because ParkWest failed to name necessary
and/or indispensable parties.
RULE 11 STATEMENT
Residential has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule 11 ofthe Idaho
Rules of Civil Procedure. Residential does not intend to waive any such defenses and
specifically asserts its intention to amend this answer if, pending research and after discovery,
facts come to light giving rise to such additional defenses.
COUNTERCLAIM

II.
PARTIES
1.

Residential is a Delaware limited liability company and the record owner of the

Property by virtue of that Trustee's Deed (the "Trustee's Deed") recorded on July 20,2009,
Instrument No. 2009036841, Official Records of Canyon County, Idaho. A true and correct
copy of the Trustee's Deed, which more particularly describes the Property, is attached hereto as
Exhibit A.

III.
JURISDICTION AND VENUE
2.

SUbject matter jurisdiction in this Court is proper under Idaho Code section 1-705.

3.

This Court has personal jurisdiction over ParkWest because it is an Idaho limited

liability company and it has purposefully availed itself of the privilege of conducting activities
within Idaho by transacting business in Idaho, thus invoking the benefits and protections of the
laws of Idaho and subj ecting itself to the jurisdiction of Idaho courts.
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4.

Venue is proper in Canyon County under Idaho Code sections 5-401 and 5-404.
IV.
GENERAL ALLEGATIONS

5.

Prior to November 13, 2006, Bamson was the owner of the Property.

6.

On November 14,2006, in connection with obtaining loans from Homecomings

Financial, LLC (f/k/a Homecomings Financial Network, Inc.) (hereinafter referred to as
"Homecomings"), Bamson caused the Deeds of Trust to be recorded. True and correct copies of
the Deeds of Trust are attached hereto as Exhibits B and C. The Deed of Trust recorded as
Instrument No. 200690998 (the "First Deed of Trust") was in a first-priority position.
7.

Homecomings was the "Lender," MERS was the Beneficiary, and Transnation

Title ("Transnation") was the "Trustee" of the First Deed of Trust.
8.

On November 28,2006, ParkWest Homes filed its Lien against the Property as

Instrument No. 200694511, Official Records of Canyon County, Idaho.
9.

On June 28,2007, First American Title Insurance Company ("First American")

was appointed the trustee of the First Deed of Trust, by virtue of the Appointment Of Successor
Trustee recorded as Instrument No. 2007044840, Official Records of Canyon County, Idaho, a
true and correct copy of which is attached hereto as Exhibit D.
10.

On August 7,2007, ParkWest filed a Verified Complaint To Foreclose Lien

against Bamson and MERS, commencing the above-captioned action. Neither Transnation nor
First American was ever named as a Defendant in this action.
11.

On July 20,2009, First American conveyed the Property to Residential via the

Trustee's Deed, a true and correct copy of which is attached hereto as Exhibit A.
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V.
CLAIMS FOR RELIEF

COUNT I-DECLARATORY JUDGMENT
12.

An actual controversy has arisen and now exists between Residential and

ParkWest concerning their rights to the Property. Residential contends that Residential took
clean title to the Property via the Trustee's Deed, that ParkWest's failure to name Transnation
and First American as Defendants in this action within six months of filing the Lien means that
ParkWest's Lien is void as to Transnation, First American, and Residential under Idaho Code
section 45-510, and that ParkWest has no right, title or interest in the Property. ParkWest
contends that it is entitled to some right, title, estate, lien, encumbrance, or interest in the
Property free and clear of Residential's interest in the Property.
13.

A judicial determination is necessary and appropriate at this time in order that

ParkWest and Residential may ascertain their rights and duties with regard to the Property, and
because no other plain, speedy or adequate remedy exists by which the rights and duties of the
parties may be determined.
COUNT II - ATTORNEYS' FEES

14.

As a result of the foregoing, Residential has been required to retain the law firm

of Hawley Troxell Ennis & Hawley, LLP to bring this action and protect Residential's rights. In
connection with this action, Residential has incurred and will continue to incur costs, attorneys'
fees and expenses.
VI.
PRAYER FOR RELIEf

WHEREFORE, Residential prays for judgment against ParkWest as follows:
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1.

For a judicial decree that Residential owns the Property free and clear of any

claim of ParkWest;
2.

For a judicial decree that ParkWest has no right, title, estate, lien, encumbrance,

or interest in the Property;
3.

For all costs and attorneys' fees incurred; and

4.

For such other and further relief as the Court deems just and proper.

DATED THIS _ _ day of October, 2010.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By _________________________________
Ryan T. McFarland ISB No. 7347
Attorneys for Defendant Mortgage Electronic
Registration Systems, Inc. and
Defendant/Intervenor Residential Funding Real
Estate Holdings, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ day of October, 2010, I caused to be served a true
copy of the foregoing ANSWER AND COUNTERCLAIM IN INTERVENTION by the method
indicated below, and addressed to each of the following:
Robert B. Bums
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
._ _ Overnight Mail
E-mail
_ _ Telecopy

David E. Wishney
Attorney at Law
300 W. Myrtle Street, Suite 200
P.O. Box 837
Boise, ID 83701-0837
[Attorney for Defendant Julie G. Bamson]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

Ryan T. McFarland
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TRUSTEE'S DEED
FIRST AMERICAN TITLE INSURANCE COMPANY (herein called Trustee) as Successor Trustee under the
Deed of Trust hereinafter particularly described, does hereby Bargain, Sell and Convey, without warranty, to
RESIDENTIAL FUNDING REAL ESTATE HOLDINGS, LLC, herein called Grantee whose current address is:
do GMAC Mortgage Corporation, 500 Enterprise Road, Suite 150, Horsham, PA 19044 all of the real property
situated in the County of Canyon, state ofIdaho described as follows:
LOT 4 IN BLOCK I OF RIVERBEND SUBDIVISION, CANYON COUNTY, IDAHO, ACCORDING TO
THE OFFICIAL PLAT THEREOF, FILED IN BOOK 34 OF PLATS, AT PACE 2, RECORDS OF SAID
COUNTY.
This conveyance is made pursuant to the powers conferred upon Trustee by the Deed of Trust between JULIE G.
BARNSON, AN UNMARRIED WOMAN, as Grantor, and TRANSNATION TITLE, as Trustee, and MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,INC.,("MERS") AS NOMINEE FOR HOMECOMINGS
FINANCIAL, LLC (FIKlA HOMECOMINGS FINANCIAL NETWORK, INC.), as Beneficiary, dated I JlHi!2006,
recorded 11/1412006, as instrument No. 200690998, Book Page, and re-recorded , mortgage records of Canyon
County, Idaho, and after the fulfillment of the conditions specified in said Deed of Trust authorizing this conveyance
as follows:
(1). Default occurred in the obligations for which such deed of trust was given as security and the beneficiary made
demand upon the said trustee to sell property pursuant to the terms of said deed of trust. Notice of Default was
recorded 212612009, as Instrument No. 2009-009415, Book, Page, mortgage records of Canyon County, Idaho and
in the office of each County in which the property described in said deed of trust, or any part thereof, is situated, the
nature of such default being as set forth in said Notice of Default. Such default still existed at the time of sale.
(2). After recording of said Notice of Default, trustee gave notice of the time and place of the sale of said property
by registered or certified mail, by personal service upon the occupants of said premises and by publishing in a
conspicuous place on said premises and by publishing in a newspaper of general circulation in each of the counties
in which the property is situated as more fully appears in affidavits recorded at least 20 days prior to the date of sale
as Instrument No. 2009029759, Instrument No. 2009029760, and Instrument No. 2009029761 Mortgage records of
Canyon County, Idaho.
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(3). The provisions, recitals and contents of the Notice of Default referred to in paragraph (1) supra and of the
Affidavits referred to in paragraph (2) supra shall be and they are hereby
incorporated herein and made an integral part hereof for all purposes as though set forth herein at length.
(4). All requirements oflaw regarding the mailing, personal service, posting, publication and recording of the notice
of default, and Notice of Sale and for all other notices have been complied with.
(5). Not less than 120 days elapsed between the giving of Notice of Sale by registered or certified mail and the sale
of the property.
(6). Trustee, at the time and place of sale fixed by said Notice, at public auction, in one parcel, struck off to Grantee,
bidder- thereof, the~ro~!1X .herein described fo~ thll.sum. of S)99,SS6}6, subject however to all
prior liens and encumbrances. No person or corporation offered to take 'any part of said property less than the whole
thereof for the amount of principal, interest, and advanced costs.

~~ __ ---.~.~_ _-,-J:)J<mgJrut.higbj:§t

Dated:

7/912009

FIRST AMERICAN TITLE INSURANCE COMPANY

~.
MARIA DELATORRE, ASST

sec

State of
lA;
) ss.
)
Countyof ~

l'U,'~

laritaA ~

,

On
before me,
a Notary Public personally
appeared,
~ DE LA TORRE
who proved to me on the basis of satisfactory evidence to the
person{s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/herltheir
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.
I certify under penalty of pe~ury under the laws of the State of California that the foregoing paragraph is
true and correct.
WITNESS my hand and official seal
SIGNATURE._ _ _~.:...._ _ _ _ _ _ _ __
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LAURA A. KENNEDY
Commission 111819999
Notary Public· Calilornia
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DEED OF TRUST
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DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18.20 and 21. Certain'rules regarding the usage of words used in this document are
also provided in Section 16.
(A) "Security Instnunent" means this document, which is dated
together with all Riders to this document.
(R) "Borrower" is

NOVEMBER 10TH, 2006

JULIE G. BARNSON, AN UNMARRIED WOMAN

Borrower is the trustor under this Security Instrument.
(C) "Lender" is HOMECOM!NGS FINANCIAL, LLC
NETWORK. INC.)
Lender is a LIMITED LIABILITY COMPANY
organized and e:t.isting under the Jaws of DELAWARE

(F/K/A HOMECOMINGS FINANCIAL

IDAHO·SinSle Femily-fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
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Leader's address is

1687 114TH A.VE., SE, SUITE 100
WA 98004
(D) "Trustee" is TRANSNATION TITLE
BELLEVU~,

(E) "MERS" is Mortgage Electronic Registration Systems. Inc. MERS is a separate corporation that is
acting solely as a no~nee for Lender and Lender''A successors and assigns. MERS Is the beneficiary
under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, M148501-2026, tel. (888) 679-MERS.
(F) "Note" means the promissory note signed by Borrower and dated NOVEMBER 10TH, 2006
The Note states that Borrower owes Lender THREE HUNDRED THIRTY SEVEN THOUSAND SIX
Dollars
(U.S. $ 337 (600.00
) plus uuerest. Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in fun not later than
DECEMBER 1ST, 2036
(G) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property .•
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:
HUNDRED 1\.ND NO/100

[.i] Adjustable Rare Rider

o

o

Balloon Rider
VA Rider

8
o

Condominium Rider
Planned Unit Development Rider
Biweeldy Payment Rider

[i] Second Home Rider

0
0

1-4 Family Rider
Other(s) [specify}

(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regUlations.
ordinances and administrative rules and orders (thal have the effect of law) as well as all applicabJe final,
non-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues. fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association. homeowners
association or similar organir.a.tion.
(L) "Elednmic Funds Transfer" means any transfer of funds. other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic ternUnal, telephonic
instrument, computer. or magnetic tape so as to order, instruct, or auth.orize a financial institution to debit
or credit an account. Such term includes. but is not limited to. point-of-sale transfers. automated teller
machine tranSactions. transfers ini[iated by telephone. wire transfers, and automated clearinghouse
transfers.
(M) "Escrow Items" means those items that are described in Section 3.
{N} "Miscellaneous Proceeds" means any cOmpensation. settlement, award of damages, or proceeds paid
by any third parry (other than insurance proceeds paid under the coverages described in Section 5) for: (j)
damage to, or destruction of, the Property; (U) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value lind/or condition of the Property.
(O) "Mortgage [nsurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interesl under the
Note, plus (ii) any amouncs under Section 3 of this SecuritY Instrument.
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(Q) "RESPA" means the Real Estate Settlemenr Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Pan 3500). as they might be amended from time to
time. or any additional or successor legislation or regulation that governs the same subject matter. As used

in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
a '·federally reJa[ed mortgage loan" even if the Loan does not qualify as a "federally related mortgage

to

loan n under RESPA.
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower'S obligations under the Note and/or this Security Instrument.
TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security lnstrument secures 10
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreements under this Security Instrument and the Note. For
this purpose, Borrower irrevocably grants and conveys to TruStee, in trusr, with power of sale, the
follOWing described property located in the COUNTY
[fype of Recording Jurisdiction]
of C~ON
[Name of ReCOrding JurisdictionJ :
LOT 4fIN BLOCK 1 OF RlVERBEND SUBDIVISION, CANYON COUNTY, IDAHO,
ACCORDING TO THE OFFICrPoL PLAT THEREOF, FILED IN BOOK 34. OF PLATS, AT
PAGE 2, RECORDS OF SAID COUNTY.

Parcel ID Number:

which currently has the address of

6R074790010040

28123 SILO WAY

(SUUI]

WILDER

lCity} , . Idaho

83676

[Zip Code}

("Property Address");
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fiJttures now or hereafter a part of the property. An replacements and
additions shall also be covered by this Security Instrument. AIJ of the foregoing is referred to in this
Securiry Instrument as the ·Property.· Borrower understands and agrees that MERS holds only legal tide
to the imerests granted by Borrower in lhis Security lnstrument, but, if necessary to comply with Jawor
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of those interests, including, but. not Umited to, the right to foreclosure and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.
BORROWER COVENANTS thaI Borrower is lawfuUy seised of the estate hereby conveyed and bas
the right to grant and convey the PropertY and that the Property is unencumbered, except for encumbrances
of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.

•
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THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrUment covering real
property. .
UNIFOR...M COVENANTS. Borrower and Lender covenant and agree as follows: .
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shalJ also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check. or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require thar any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified cbeck. bank check. treasurer's check or
cashier's check, provided any such checK is drawn upon an institution whose deposits are insured by a
federal agency. instrwnentaliry. or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance wilh Ihe notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient 10
bring the Loan current. Lender may accept any payment or panial payment insufficient to bring the Loan
current. without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due dale, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time. Lender shall either apply
such funds or retum them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principaJ balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have DOW or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Securiry lnsuument or perfonning the covenants and agreements secured by this Security
Instrument.
2. Application of Payments or Procee.ds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
. shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Securiry Instrumeru. and
then to reduce the principal balance of the Note.
H Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amolillt to pay any late charge due, the payment may be appli~ to the delinq\lent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such exceSS may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.
Any application of payments. insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date. or change the amounl. of the Periodic Payments.
3. Funds ror Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, untillhe Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as II
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property. if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums. if any, or any sums payable by Borrower. to Lender in lieu of the payment of Mortgage
Insurance premiums io accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues. Fees, and Assessments, if any. be escrowed by Borrower, and such dues. fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
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be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's Obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, If Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provjde receipts shall for aU purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly. pursuant 10 a waiver. and
Borrower fails to pay the amount due for an Escrow !tern, Lender may eJ;ercise its rights under Section 9
and pay such arnouru and Borrower shall then be obligaled under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section IS and, upon such revocation. Borrower shall pay to Lender all Funds. and in
such amounts. that are then required under this Section 3.
Lender may. at any time. collect and hold Funds in an amount (3) sufficient to permit Lender to appJ y
the Funds at the time specified under RJ;,SPA, and (b) nOl to exceed the maximum amount a lender can
require under R£SPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality. or entity (inclUding Lender. if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds co pay the Escrow Items no later than the lime
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account. or verifying the Escrow Items. unless Lender pays Borrower interest on the
Funds and Applicable Law permitS Lender to ma.lce such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing. however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.
(f there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as dermed under RESPA. Lender shall notify Borrower as required by RESPA. and Borrower shall pay to
Lender the amount necessary to make up the shonage in accordance with RESPA. but in no more than 12
monthJy payments. If there is a deficiency of Funds held in escrow. as defIned under RESPA. Lender shall
notify Borrower as required by RESPA. and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly paymentS.
Upon payment in full of all sums secured by this Security Instrument. Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over.this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues. Fees. and Assessments. if any. To
the eXtent that these items are Escrow Items. Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by. or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending. but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any pan of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set fonh above in this Section 4.
Lender may require Borrower (0 pay a one-time charge for a real estate tax verification and/or
reponing service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Propeny insured against loss by fire, hazards included within the tenn "extended coverage," and any
other hazards including. but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can cha:lge during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or (b) a one-time charge for flood ZODe detennination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense, Lender is under no obligation to purchase any
particular type or amount of cover.age. Therefore, such cover.age iliall cover Lender, but might or might
nOI protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser cover.age than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under chis Section 5 shalt
become additional debt of Borrower secured by this Security Instrument, These amounts shall bear interest
at the Note rate from tl!e Qate of (:Iisburseznent and shall be payable, with such interest, upon notice from
Lender to Borrower requcsling payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, sha1l include a standard mortgage clause, and shan name Lender as
mortgagee andlor as an additional loss payee. Lender shall have the right to hold the policies and renewal
cenificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any fonn of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Propeny, such policy shall include a standard mortgage clause and
shall name Lender as mongagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice LO the insurance carrier and Lender, Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insu~ce proceeds, whether or not the underlying insurance was required by Lender, shall
be applied [0 restoration or repair of the Propeny, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period,- Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Propeny to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in wriling or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters,' or other third panics, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the res(oratioD or repair is nOl economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or Dot then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice froOl Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns [0 Lender (a) Borrower's rigllls [0 any insurance
proceeds in an amount nOITO exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under alJ insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.
6. Occupancy. Borrower shaJl occupy, establish, and use the Propeny as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheJd, or urness extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, .Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property. allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
detennined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Propeny if damage1:l to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to rtpail' or re,stOTe the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shaH give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
S. Borrower's Loan Application, Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the ditection of Borrower or with Borrower's
knowledge or consent gave materially false, misleading. or inaccurate information or statements to Lender
(or failed to provide Lender witll material information) in connection with the Loan. Material
representations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal reSidence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or 10 enforce laws or
regulations), or (c) Borrower has abandoned the Property, tllen Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting andlor assessing the value of the Property. and securing and/or repairing
the Property. Lender'S actions can include, but are not limited to; (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in coun; and (c) paying reasonable
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attorneys' fees to protect its interest in the Property andlor rights under this Security Instnlment, including
its secured position in a bankruptcy proceeding. Securing the Propeny includes, but is not limited to.
entering the Property to make repairs, change locks, replace or board up doors and windows. drain water
from pipes, eliminate buHding or other code violations tir dangerous conditions. and have utilities turned
on or off. Although Lender may take action under this Seclion 9. Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrumem. These amounts shall bear interest at the Note rate (rom the date of
disbursement and shall be payable. with such interest. upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee tide to me Propeny, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of maklng me Loan,
Borrower shall pay the premiums required co maintain the Mortgage lnsurance in effecl. If. for any reason.
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower sball pay the premiums required to obtain
coverage substantially equivalent to me Mortgage Insurance previously in effect, at a cost substanlially
equivalent to the COSt to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shaJl continue ro pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage lnsurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately pald in MI, and Lender shAll not be
required to pay Borrower any interest or earnings on such Joss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected. by Lender again becomes available. is obtained, and Lender requires
separateiidesign.iied payments towird the prerriiuriiS foiMoitgage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay me premiums required to
maintain Mortgage lnsurance in effect. or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such tennination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage

Insurance.

Mortgage insurers evaluate their total risk on all sucb insurance in force from time ~o time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the 6ther party (or parties) to
the..~e agreements. These agreements may require the mortgage insurer to make payments using an):' SOurce
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note. another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or m,ight be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's rislc., or reducing losses. [f such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "c.aptive reinsurance.' Further:
(a) Any such agreements will not affect the amounts that Borrower bas agreed to pay for
Mortgage Insurance, or any other tenns of the Loan. Such agreements will nol increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has· if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage (nsurance, to have the Mortgage Insurance tenninated automatically, andlor to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or

termination.

.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Propeny is damaged, such MisceUaneous Proceeds shalt be applied to restoration or repair of
the Properry. if the restoration or repair is economically feasible and lender's security is not lessened.
DUring such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable uw requires interesr to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is n01 economically feasible or Lender's security Would
be lessened. the Miscellaneous Proceeds shall be applied LO the sums secured by this Security Instrument,
whether or nOI then due. with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.
1n
event of a eotal taking. destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied (0 the sums secured by this Security Instrument, whether or DO! then due. with
the excess, if any. paid to BOTTower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial Laking, destruction. or Joss in value is equal to or
greater than the amount of the sums secured by thls Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be rtduced by the amount of the Miscellaneous Proceeds
mUltiplied by the following fraction: (a) the total amount of the sums secured immediately before the
jfanial taking. destruction; or loss in value divided by (b) the fair market value of the Property
inunediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a pa,rtial taking, destruction. or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking. destruction, or loss in value is less than the
amount of the sums secured inunediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied 10 the sums
secured by this Security fnstrument whether or not the sums are then due,
If the Propeny is abandoned by Borrower, or if, after notice by Lender to Borrower thaI the
Opposing Party (as defined in the nexr sentence) offers 10 make an award to senle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by !:his Security Instrument. whether or not then due. ·Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
Borrower shaH be in default if any action or proceeding. whether civil or criminal, is begun that, in
Lender's judgment. could result in forfeiture of the Property or other material impainnenl of lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that. in lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are anributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.

me
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l2. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension .of the time for
payment or modification of amonization of the sums secured by this Security. Insrrument granted by Lender
to Borrower or any Successor in Interest of Borrower shalJ not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse [0 extend time for payment or otherwise modify
amortiza[ion of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shan not be a waiver of or
.
preclude the exercise of any right or remedy.
13. Joint and Several Liability; Co--signers; Succesrors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security InsU'llII\ent but does not execute the NOle (a ·co-signer"): (a) is co-signil1g this
Security Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated (0 pay the'sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or Ihe Note without the
co·signer's consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Jnstrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrumenl unless Lender agrees to such release in
writing. The covenants and agreemel1lS of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender. .
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default. for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrumenl, including. but not limited 10, atlorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee 10 Borrower shall not be construed as a prohibition on the charging of such fee. Lender may nOl charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is SUbject to a law which selS maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or [0 be collected in connection with the Loan exceed the
permitted limits, then: (a) any such 10m charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose (0 make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be trealed as a panial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
15, Notices. All notk.::s given by Borrower OT Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Inslrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to anyone Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute nocice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a cbange of address through that specified pro~ure.
There may be only one designated notice address under this Security Instrument at anyone time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated anolher address by notice to Borrower. Any notice in
connection with rllis Security Instrument shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under Ihis Security

Instrument.
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shaH be
governed by federal law and the law of the jurisdiction in which the Propeny is located. All rigbts and
obligations contained in this Security Instrument are subject to any requirements and Jimirations of
Applicable Law, Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. [n
the evenr that :my provision or clause of this Security Instrument or the Note conflicts with Applicable
Law. such conflict shall not affect other provisions of this Securicy Instrument or the Note which can be
given effect without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may· gives sole discretion without any obligation to
take any action.
17. B.orrower's Copy. Borrower shall be given one copy of the Note and of this Security lnstrumenl.
18. Transrer of the Property or a Beneficial Interest in Borrower. As used in this Section 18.
"Interest in the Property' means any legal or beneficial'interest in the Property. including. but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, lhe intent of which is the transfer of title by Borrower at a furure date to a purchaser.
If all or any pan: of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or tranSferred) without Lender's prior
written consent. Lender may require immediate payment in full of all sums secured by this Securiry
Instrument. However, this option sh.aJl not be exercised by Lender if such exercise is prohibited by
Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days. from the date the notice is given in accordance wilh Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (;I) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or' (c) entry of a judgment enforcing this Securicy Instrument. Those
conditions are that Borrower: (3) pays Lender alJ sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants Or
agreements; (c) pays all expenses incurred in enforcing this Securicy Instrument. inCluding, but not limited
to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
pUIpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such rei.'1Statement sums and
expenses in one or more of the following fonus, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinsratement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, tlUs right to reinstate shall not
apply in the case of acceleration under Section 18.
20. Sale of Note; Cbange or Loan Serviceri Notice of Grievance. The Note or a partial interest in
me Note (togemer with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the MLoan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and perfonus other mortgage loan
servicing ObligatiOns under the Note, this Security lnstrument. and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note, If there is a change of the Loan
Servicer, Borrower will be given written notice Itf the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other infonnarion RESPA
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requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obJigations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Nore purchaser.
Neither Borrower nor Lender may commence, jOin, or be joined to any judicial action (as either an
individual litigant or the member of :! class) that arises from the other party's actions pursllimt to this
Security Instrument or thaI alJeges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lendef has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonabJe period after the giving of such notice to take corrective actioo. If
Applicable Law provides a time period which must elapse before certain action can be taken. that time
period will be deemed to be reasonable for purposes of this paragraph. The nOtice of acceleration and
OpporttlItiCy to cure given to Borrower pursuant to Section 22 and !he nOlice of acceleration given 10
Borrower pursuant to Section 1& shall be deemed to satisfy me notice and opportunity [0 take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances. pollutants. or wasles by Environmental Law and the
following substances: gasoline, kerosene. other flammable or toxic petroleum products, toxic pesticides
and herbicides. volatile solvents. materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law' means federal laws and laws of the jurisdiction where the Property is located thaI
relate to health, safety or environmental protection; (c) "Environmental Cleanup' includes any response
action, remediaJ action, or removal action, as. defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
Borrower shall not cause or pennitthe presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else 10 do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) wh.ich creates an Environmental Condition, or (c) Which, due to the presence, use, or release of a
Hazardous Substance, creates a condition !hat adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence. use. or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in copsumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand. lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Sllbstance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited 10, any spilling. leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Ha.1.ardous Substance affecting the Property is necessary. Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleratioll; R.emedies. Lender shall give notice to Borrower prior to acceleration folloWing
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
tbe notice is given to Borrower. by which the default must be cured; and (If) that failure to cure the
default on or before the date specified in tbe notice may result in acceleration of the swns secured by
this Security Instrument and sale of the Property. The notice shall further inform Sorrower of the
right to reinstate after acceleration and the right to bring a court action to a~rt the non-existence t;)f
II default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in fult of
all sums secured by this Securit)' InStrument without further demand and may invoke the power of
sale and any other remedies permittcd by Applicable Law, Lender sball be entitled to coHcct all
expenses incurred in pursuing tbe remedies provided in this Section 22, including, but not limited to,
reasonable atioroeys' fees and costs ()f tiUe evidence.
.
If Lender invokes the power of sale, Lender shall executc or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
scld, and shall cause such notice to be recorded in each count)' in which any part of tbe Property is
located. Lender or Trustee shall mail copies of the notice as prescribed by Applicable Law to
Borrower and to other persons prescribed by Applicable Law. Trustee shall give public notice of sale
to the persons and in the maDner prescribed by Applicable Law. After the time required by
Applicable Law, Trustee, witbout demand on Borrower, shali sen the Property at public auction to
the highest bidder at the time and place and under the tenns designated in tbe notice of sale in one or
more parcels and in any order Trustee determines. Tnlstee may postpone sale of all or any parcel oC
the Property by public announcement at the time and place of any prevlousty scheduled sale. Lender
or its designee may ptircbase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implie!i .. The recitals in tbe Trustee's deed shall be prima facie
evidence of the truth of the statements made tberein. Trustee shall apply the proceeds of tbe sale i.n
the following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.

23. Reconveyance. Upon payment of all sums secured by this Security Instrument. Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument ro Trustee. Trustee shall reconvey the PropertY
without warranty to rhe person or persons legally entitled to it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persons a fee for reconveying the Property. but only
if the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
pennitted under Applicable Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Wirhout conveyance of the Property. rhe
successor trustee shall succeed to all the ritle, power and duties conferred upon Trustee herein and by
Applicable Law.

25. Area and Location of Property. Either the Property is
Property is localed wjthin an incorporated city or village,
MFlD7770 (0912006) I 047-147610-1
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security fnstrument and in any Rider ex.ecuted by Borrower and recorded with it.

Wjtnesses:

JULIe G. BARNSON

(Seal)
-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

·Borrower

-Borrower

________________________ (&al)

-Borrower

MF1D7770 (0912006) I 047·147610·1
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________________________

)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

(Seal)
-Borrower

~

·Borrower

S

i

(

I

·Borrower
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STATE OF IDAHO,

- On this

County

J 2::J

day of

(\ CtA. .~~R.~ ctt.J-A-Z-

~Ve~

S5:

2006 ,before me,

a ~tary Public in and for said county and stale, personally appeared
JULI E G. BARNSON,

.,uI

IDNNillUSEl

~'Oi'm1~

known or proved to me to be the person(s) who executed the foregoing instrument, and acknowledged to
me that he/she/they executed the same.
In witness whereof I have hereunto sel my
and year in this
certificate firsl above written.

Cf.:r:·;EP.I~E CLARK

NOTARY PUBL!C
STA-C~

Cr-:

:n~~o

Commission Elq>ires 10-5-07
Reslding in Eagle, Idaho

>

,~~,.....rv-~-""-v-'·?V~~<:r"'.~

•
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ADJUSTABLE RATE RIDER
Payment Option

THIS ADJUSTABLE RATE RIDER is made this 10TH day of NOVEMBER, 2006
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument") of the same date given by the
undersigned ("Borrower") to secure Borrower's Adjustable Rate Note (the "Note") to
HOMECOMINGS FINANCIAL, LLC (F/K/k HOMECOMINGS FINANCIAL NETWORK, INC,)

("Lender") of the same date and covering the property described in the Security Instrument
and located at:
28123 SILO WAY
WILDER, ID 83676
[Property Address]
THE NOTE CONTAINS PROVISIONS THAT WILL CHANGE THE INTEREST
RATE AND THE MONTHLY PAYMENT. THERE MAY BE A liMIT ON THE
AMOUNT THAT THE MONTHLY PAYMENT CAN INCREASE OR DECREASE.
THE PRINCIPAL AMOUNT TO REPAY COUtO BE GREATER THAN THE
AMOUNT ORIGINAllY BORROWED, BUT NOT MORE THAN THE LIMIT
STATED IN THE NOTE.
ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:
Lender or anyone who tal<es the Note by transfer and who is entitled to receive payments
under the Note is called the "Note Holder."

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for changes in the interest rate and the monthly payments, as follows:

2. INTEREST
(AI Interest Rate
Interest will be charged on unpaid Principal until the fuJi amount of Principal has been
1.0000
%. The interest rate I
paid. , will initially pay interest at a yearly rate of
will pay may change.
The interest rate required by this Section 2 is the rate I will pay both before and after any
default described in Section 7(8) of the Note.
(8) Interest Rate Change Dates
The interest rate I will pay may change on the first day of JANUARY, 2007
and on that day every month thereafter. Each date on which my interest rate could change is
PAYMENT OPTION MULTISTATE ADJUSTABLE RATE RIDER 10/05

Page 1 of 6
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called an "Interest Rate Change Date." The new rata of interest will become effective on
each Interest Rate Change Date. Although the interest rate may change monthly, my monthly
payment will be recalculated in accordance with Section 3.
(Cllnterest Rate limit
My interest rate will never be greater than
9.9500
0/0.
(D) fndex
Beginning with the first Interest Rate Change Date, my adiustable interest rate will be
based on an Index. The "Index" is the ftTwelve-Month Average" of the annual yields on
actively traded United States Treasury Securities adjusted to a constant maturity of one
year as published by the Fedefal Reserve Board in the Federal Reserve Statistical Release
entitled "Selected Interest Rates (h.15)" (the "Monthly Yields"), The Twelve Month Average
is determined by adding together the Monthly Yields for the most recently available twelve
months and dividing by 12. The most recent Index figure available as at the date 15 days
before each Interest Rate Change Date is called the "Current Index."

If the Index is no longer available, the Note Holder will choose a new index that is based
upon comparable information. The Note Holder will give me notice of this choice.
(E) Calculation of Intetest Rate Changes
Before each Interest Rate Change Date, the Note Holder will calculate my new interest
rate by adding THltl'L AND ON!!: FO\1R'l"1I
percentage point(s) (
3.2500
%) to the Current Index. The Note Holder
will then round the result of this addition to the nearest one-eighth of one percentage point
(O.1250/0). Subject to the limit stated in Section 2(C) above, the result of this addition will be
my new interest rate uotil the next Interest Rate Change Date.

3. PAYMENTS
CA} nme and Place of Payments
I will make a payment every month.
I will make my monthly payments on the first day of each month beginning on
. I will make these payments every month until I have paid all the
JANUARY 1ST. 2007
Principal and interest and any other charges that' may owe under the Note. Each monthly
payment will be applied as of its scheduled due date and will be applied to interest before
Principal. If, on DECEMBER ~ST, 2036
, I still owe amounts under the Note, I will
pay those amounts in full on that date. which is called the "Maturity Date."
Il'Iitials:,$
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I will make my monthly payments at 1687 114TH AVE., SE, SUITE 100,
BELLEVUE, WA 98004
or at a different place If required by the Note Holder.
(BI Minimum Payment; Amount of My Initial Monthly Payments
My "Minimum Payment" is the minimum amount the Note Holder will accept for my
monthly payment, which the Note Holder will determine in accordance with this Section 3(B)'
or Section 3{DL 3(F) or 3(G)' below, as applicable.
Each of my initial Minimum Payments will be in the amount of U.S.
$
1, aSs. 86
, until a new Minimum Payment is required as provided below.
tC) Payment Change Dates .
My Minimum Payment may change as required by Section 3(0) below beginning- on the
, and on that day every 12th month thereafter. Each of these
first day of JANUARY, 2008
dates is called a ~Payment Change Date." My Minimum Payment also will change at any time
Section 3(F) or 3(G) below requires me to pay a different amount.
I will pay at least the amount of my new Minimum Payment each month beginning on
each Payment Change Date or as provided in Section 3(FI or 31G) below.
CD) Calculation of Monthly Payment Changes
Before each Payment Change Date, the Note Holder will calculate the amount of the
monthly payment that would be sufficient to repay the unpaid Principal that I am expected to
owe at the Payment Change Date in full on the Maturity Date in sUbstantially equal
installments at the interest rate effective during the month preceding the Payment Change
Date. The result 01 this celculation is called the ftFull Payment. II
Unless Section 3{F) or 3(G) below requires me to pay a different amount, my new
Minimum Payment that will be effective on a Payment Change Date will be in the amount of
the Full Payment, except that my new Minimum Payment will be limited to an amount that
will not be more than 7.5% greater than the amount of my last Minimum Payment due before
the Payment Change Date (this limitation is called the "Payment Change Cap"). The Payment
Change Cap applies only to the Principal and interest payment and does not apply to any
eSCrow payments the Note Holder may require under the Security Instrument.
(E) Additions to My Unpaid Principal
My monthly payment could be less than or greater than the amount of the interest
portion of the monthly payment that would be sufficient to repay the unpaid Principal lowe at
the monthly payment date in full on the Maturity Date in substantially equal payments. For
each month that my monthly payment is less than the interest portion, the Note Holder will
subtract the amount of my monthly payment from the amount of the interest portion and will
add the difference to my unpaid Principal. The Note Holder also will add interest on the
amount of this difference to my unpaid Principal each month. The interest rate on the interest
added to Principal will be the rate required by Section 2 above. For each month that my
monthly payment is greater than the interest portion. the Note Holder will apply the payment
as provided in Section 3(A).

Initials:

7754105 (0402).02

Page 3 of 6

cn.-

MFCDe21121D8/20061 J ~)·1.71110.1

149

HomeCOOl16

I.
I

(F) Limit on My Unpaid Principal; Increased Monthly Payment

My unpaid Principal may never exceed a maximum amount equal to 1 15% of the
Principal amount I originally borrowed. Because of my paying only limited monthly payments,
the addition of unpaid interest to my unpaid Principal under Section 31E) above could cause
my unpaid Principal to exceed that maximum amount when interest rates increase. In that
event, on the date that my paying my monthly payment w01Jld cause me to exceed that limit,
I will instead pay a new monthly payment in an amount that would be sufficient to repay my
then unpaid Principal in full on the Maturity Date in substantially equal installments at the
interest rate effective during the preceding month, regardless of the Payment Change Cap.
This amount will be my new Minimum Payment. This means that my Minimum Payment may
change more frequently than annually. This new Minimum Payment amount will remain in
effect until at least the next regular Payment Change Date, unless another rEJcalculation of my
Minimum Payment is required by this Section prior to such Payment Change Date.
(G) Required Full Payment
Regardless of the Payment Change Cap, on the TENTH
Payment Change Date and on
each succeeding fifth Payment Change Date thereaiter, I will begin paying the Full Payment as
my Minimum Payment until my monthly payment changes again. I also will begin paying at
least the Full Payment as my Minimum Payment on the final Payment Change Date.
(H) Payment Options
After the first Inteiest Rate Change Date. each month the Note Holder may provide me
with up to three additional payment options (in addition to the Minimum Paym~nt) that are
greater than the Minimum Payment. which are called "Payment Options." I may be given the
following Payment Options:
0) Interest Only Payment: the amount that would pay the interest portion of the
monthly payment at the current interest rate. The Prindpal balance will not be
decreased by this Payment Option.
(ii) Fully Amortized Payment: the amount necessary to pay the loan ofi !including all
Principal and interest) at the Maturity Date in substantially equal installments. This
Payment Option is calculated on the assumption that the current interest rate will
remain in effect until the loan is paid in fuU. however, the current interest rate may
in fact change every month.
(iii) 15 Year Amortized Payment: the amount necessary to pay the loan off (including all
Principal and interest) within a fifteen (15) year period from the first payment due
date in substantially equal installments. This Payment Option is calculated on the
assumption that the current rate will remain in effect until the loan is paid in 1ull,
however, the current interest rate may in fact change every month.
Payment Options will only be avaUable if they are greater than the Minimum Payment.
(/) Failure to Make Adjustments
If for any reason the Note Holder fails to mak.e an adjustment to the interest rate Of
payment amount as described herein, regardless of any notice requirement, I agree the Nota
Holder may, upon discovery of such failure. then make the adjustment as ii they had been
made on time. I also agree not to hold the Note Holder responsible for any damages to me

7754105(0402).02
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that may result from the Note Holder's failure to make the adjustment and to let the Note
Holder, at its option, apply any excess monies that I may have paid to partial Prepayment ot
unpaid Principal.

4. NOTICE OF CHANGES
The Note Holder will deliver or mail to me a notice of any changes in the amount of my
monthly payment before the effective date of any change. The notice will inclL!de information
required by law to be given to me and also the title and telephone number of a person who
will answer any question I may have regarding the notice.
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Uniform Covenant 18 of the Security Instrument is amended to read as follOWS:
Transfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 16. "Interest in the Property' means any legal or beneficial interest in the
Property, including, but not limited to, those beneficial interests transferred in a
bond for deed, contract for deed, installment sales contract or escrow agreement,
the intent of which is the transfer of title by Borrower at a future date to a
purchaser.
If all or any part of the Property or any Interest in the Property is sold or
transferred (or;f Borrower is riot a natural person and a benefiCial interest in
Borrower is sold or transferred) without Lender's prior written consent, lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, thjs option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law. Lender also shall not exercise this option if: la) Borrower causes
to be submitted to Lender information required by lender to evaluate the intended
transferee as if a new loan were being made to the transferee; and (b) Lender
reasonably determines that Lender's security will not be impaired by the loan
assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acceptable to Lender.
To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as a condition to Lender's consent to the loan assumption. Lender also may require
the transferee to sign an assumption agreement that is acceptable to Lender and that
obligates the transferee to keep all the promises and agreements made in the Note
and in this Security Instrument. Borrower will continue to be obligated under the
Note and this Security Instrument unless lender releases Borrower in writing.
If Lender exercises the option to require immediate payment in full, lender shaH
give Borrower notice of acceleration. The notice shall provide a period of not less
than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security Instrument. If Borrower
tails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on
Borrower.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Adjustable Rate Rider.

~/G ~2Jr7

(S"I)

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

_ _ _ _ _ _ _ _..,..-_ _ _ _-:- (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ _ ($eal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

JULIE G. BARNSON

7754105 (04021.02

Page 6 of 6

MFCoeZUI0812001l11 M7-'.1elO·1

152

HomeCOOl19

I.

SECOND HOME RIDER
THIS SECOND HOME RIDER is made this 10TH

day of

NOVEMBBR, 2006

and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument'" of the same date given by the
undersigned <the "Borrower" whether there are one or more persons undersigned) to secure
Borrower's Note to
HOMECOMINGS FINANCIAL, LLC (F/K/A HOMECOMINGS FINANCIAL NETWORK, INC.l
Ithe "Lender"' of the same date and covering the Property described in the Security
Instrument (the "Property"),. which is located at:
2B123 SILO WAY
WILDER, ID 83676
IProperty Addressl
In addition to the covenants and agreements made in the Security Instrument, Borrower
and Lender further covenant and agree that Sections 6 and 8 of the Security instrument are
deleted and are replaced by the following:
6. Occupancy, Borrower shall occupy, and shall only use, the Property as
Borrower's second home. Borrower shall keep the Property available for Borrower's
eXclusive use and enjoyment at all times, and shall not subject the Property to any
timesharing or other shared ownership arrangement or to any rental pool or
agreement that requires Borrower either to rent the Property or give a management
firm or any other person any control over the occupancy or use of the Property,
8. Borrower's Loan Application. Borrower shall be in de1ault it, during the loan
application process, Borrower or any persons or entities acting at the direction of
Borrower or with Borrower's knowledge or consent gave materially false, misleading,
or inaccurate information or statements to Lender (or failed to· provide Lender with
material information) in connection with the Loan, Material representations include,
but are not limited to, representations concerning Borrower'S occupancy of the
Property as Borrower's second home.

MULTIST ATE SECOND HOME RJDER - Single Family - Fannie MaelFreddie Mac UNIFORM
INSTRUMENT MFC08056 • {08/20061 I G47,'47610·'
Form 3890 1/01
Page 1 of 2
Initials: ~
.-365R (0411)
VMP Mortgage Solutions, Inc. (800)521-7291
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Second Home Rider.

~'b'~~~~

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

(Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

·Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

·Borrower

-Borrower

IE G. 13ARNSON

____________

.-365R (04111
~

~_

Page 2 of 2

Form 3890 1/0'
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DEED OF TRUST
(WIth FutUl'e Advance Clause) MIN: 10006260~ 715889624-

1. DATE AND PARTIES. The date of this Deed of Trust (Security Instrument) is ..~R)I~)\:R .. ~.Q::rn, ...:?5l9.~.
and the parties. their addresses and 12X identification numbers, if required, are as follows:
GRANTOR:

o

IUWlO. BARJ<SON. All UNMARRtED WOMAN

If checked. refer
acknowledgments.

TRUSTEE:

10

the attached Addendum incorporated herein. for additional Granlors, their signatures and

TRANSN~T!ON

T!TLE

701 SOUTH ALLEN ST.

~

lOB

MERID!AN, tD 83642
LENDER:

HOMECOMINGS FINANCIAL. LLC (P/K/A HOMECOMINGS FINANCIAL NETWORK, INC.)
1667 114TH AVE .• SE. SUITE 100
BELLeVUE. WA 98004

"MEltS" is Mongage Electronic Registration Systems, Inc. MERS is a ~parate corporation that is acting solely as a
nominee for Lender and Lender's successors and assigns. MEltS is the beneficiary under this Security Instrument.
Mtli.S is 'organized and existing under the laws of Di:lawarc, and has an address and telephorie number of P.O. Box 2026.
Flint, MI48501·2026, tel. (888) 679·MERS.
2. CONVEYANCE. The beneficiary of this Security Inslrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. For good and valuable consideration, the receipt and
."Ufficicncy of which is acknowledged. and to secure the Secured Debt (deftned below) and Grantor's ~rformance under
this Security Instrument. Granlor irrevocably grants, bargains, sells and conveys to Trustee, in trust for the benefit of
Lender. with power of sale, the following described property: LOT A¥ IN Bt..OCK 1 OF RtV&RSEND SUBDIVISION,

CANYON COUYTY, IDAKO, ACCORDIN~ TO THE
PAGE 2. ~ECOROS OF SAID COUNTY.

OF~IC1AL

PLAT THEREOF, FILED IN BOOX )( OF PLATS. AT

The property is located in .. ~i'\liI1Q!L ..................................................... at .. ~.~.~f.;;...~:J;W.. ~I'>¥. .......... .
(County)

........................................................ , ..~.~HP.Ij:.~.......................................... , Idaho .•~}!i!.!>................. .
(Add .....)

(Cky)

(ZIP Code)

Together with all rights, eascrpents, appurtenances. royalties, mineral right.~, oil and gas rights, all water and riparian
rights, ditches. and water stock and all exisring and future improvements, structures, fixtures, and replacements lhat may
now, or al any time in the future. be pan of the [elIl estate described above (all referred to as "Property"). Granlor
understands and 2grees Ibal MERS holds only legal title 10 the interests granled by Grantor in this Security Instrument;
but. if necessary to comply with law or custom. MERS (as nominee ror Lender and Lender's successors and assigns) has
the right: to exercise any or all of those interests, including. but tl0llimiled to, the right to foreclose and sell the Property,
and 10 take any action required ofl..cnder, including bUI not limited to, releasing and canceling this Security Instrument.
3.

MAXlMUM OBLlGA'l'ION LIMt"f. The total principal amount secured by this Security In.~rumern al anyone time shall
not exceed.$ ......... ~;l.,.f.q9.:.Q.Q ........................... This limitation of amount does no! include interest and other fees
and charges validly made pursuant to this Security Insu1lmenl. Also. this limitation docs not apply to advances made under
the terms of tbis Security Ins(cu.mem to prolect Lender's security and to perfoml any of tlle covenants contained in this
Security InsU"llrncnl.

4.

SECUR.ED DEBT AND FUTURE ADVANCES. The term "Secured Debt· is defined:lS follows:
A. Debt incurred under the terms of a\l promissory note(s}, colltract(s). guaranty(s) or other evidence of debt described
below and all their extensions. renewals, modification.~ or substitutions. (Wilen rt/utJIcing tilt; debts lx/ow it is
suggt;s(ed thai YOII include items such as oorrowus' names, note amollnts. 'intuesl rates, nlalurily dales, ele.)
Borrower(s) Promissory NtXc to Leuder dated NOVEMBER loOTH, 2001>
h, !he principal.um of
U.S. $
42;'200.00 . with interest literooll. pto.ioing foc flIomhfy ins~It!"CIl" ofl'rincipal and inlefest. willi
U.e balance of iodebtcdnes>. if.at
p<rid, duo alld p.yable ou
DECSMBER 1ST. 2021

'O<)'IC'

Exhibit C
Answer and
Counterclaim in

JDAMO ~ OEED Of TRUST (NOr FOR Ft4MA. FHlMC. fHA OR VA USEJ
~c 1'... h"q" 5yPeI'N.1nc; .• SI.CboId.1oW F_""C.f\£O'·~ ln412001.
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S.

6.

7.

8.

9.

10.

11.

1]..

13.

l4.
IS.

B. All future advances from Lender to Grantor or other future obligations of Grantor to Lender under any promissory
no Ie. contracr, guaranty, or Olher evidence of deli! executed by Granlor in favor of Lender after llll~ Security
Instrument whemer or not mis Security Instrument is specirICally refercnc;"cj. If more than one person signs this
Security instrument, each GflInlor agrees that this Security Instrument will secure all fUlure advances and fUlure
obligations that arc given to or incurred by Anyone or more Grantor, or anyone or more Grantor and olhers. All
future .dvanus an<l other fUlUre obligations are securod by Ihis Securily Inslrument even though all or part may not
yet be advancod. All future advances and othu future obligation.\ are ~cured as if Illade on the d.le of Ihis Security
Instrument. Nothing in this Security Instrument shall constitute a commilllltni to make additional or fulure loans or
advances in any amount. Any such colrunitmem must be agr~ed to in a separate writing.
C. All obligations Grantor owes 10 Lender, which may later arise. to !he extent not prohibited by law, including, but
not limited to. liabilitieS for overdrafts relating to any deposit accounl agreement between Grancor and Lender.
D. All additional sums advanced and expenses incurred by Ultdcr (or in.~uring, preserving or otherwise protecting the
Property and ils value and any olher surru advanced and expenses incurred by Lender under the lerms of this Securily
InSlrumcnl.
This Security Inscrumenl will nOI secure any other debt if Len<ler fails to give any rcquirod nolice of the righl of rescission.
PA YMENTS. Grantor agrccs that all payments under the Secured Debt will be paKi when due and in accordance with the
terms of the Secured Debt and this Security Inslrument. I f any note evidencing
Securod Debt contains a variable nle
feature, Gramor aeknowledges thaI the interest nue, payment terms, or balance due on the loan may be indexed. adjuslcd.
renewed or renegoliated.
WARRANTY OF TITLE. Gr.mor wamnts thaI Grantor is or will be lawfully seized of the eSlate conveyed by this
Securily Instrument and nas the right \0 irrevocably grant, bargain, sell and convey Ihe Property to Trustee, in lrust, with
power of S2le. Grantor also warrnnls thaI tbe Property is unencumberod, C.II~I for encumbrtlnccs of record.
PRIOR SECURITY INTERF..5TS. With regard [0 any other mortgage. ~ of truSt, security agreement or other liell
document Ihat crealed a prior security interesl or encumbrance on the Property. Grantor agree:;;
A. To make all paymcllls when due and to pcrfomt or comply with all covenants.
B. To promplly deliver 10 Under any notices that Grantor receives from the holder.
C. Not 10 allow any modification or extension of. nor to request any future advances under any nOle or agrttment
secured by the lien document wilbout Lender'S prior written consent.
CLAIMS AGAINST TITLE. Grantor will pay all13xcs, asses~lI1ents. liens, encumbrances. lease payments. ground rents.
utilities, and other charges relating to the Property When due. Lender may require Grantor to provide to Lender copies of
.11 notices thaI such amounts are due and the receipls evideMinr, G~nlor's payment. Gnnlor will defend litle 10 the
Property against any claims that would impair rhe litn of Ihis Security In.\lrument. Grnolor agrees 10 as.~igll III Lender. as
requesled by Lenclcr, any eigbls, clai= or defenses Grantor may have .gainsc panies who supply labor or ITllIlerials to
maintain or improve the Property.
OUE ON SALE OR ENCUMBRANCE. Lender may, at ilS option, declar'e Ihe entire balance of Ihc Secured Debt to be
immediately due and payable upon the creation of, or contract (or the creation of. any liea, encumbrance. trans(er or sale
of the Property. ·This right is subject 10 lilt restriclions imposed by federal law (12 C.P.R. 591). as applicable. This
covenant shall run wilh the Property and shall remain in effeet until tIle Secured Debt is paid in full and chis Security
Instrument is relea.~ed.
PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Granlor will keep the Properly in &000 condition
and make all repairs that are reasonably necessary. Grantor stull not commit or allow any waSle. impairment. or
deterioration of the Property. Grantor wiil keep Ihe Property frcc of no~ious weeds and grasses. Gramor agrees that the
nature of the occupancy an<l .usc wiU not subslanlially change without under's_ prior wriuen consentc Granlor will not
permit 2lly change in any license, restrictive covenant or easement without under's prior written consenr. Grantor will
notify ·Under of all de.mands. proceedings, claims, and actions against Grantor. and of any Io.~ Of damage to the Propeny.
Lender or Lender's agenl~ truly, al Lender'5 oplioll, enter the Property at any reasonable lime for the purpose of inspecting
the Proptny. under shall give Grantor nOlice at the time of or before an inspection specifying a reasonable purpose for
the inspection. Any inspection of the Property shall be entirely for Lender's benefit and Grantor will in no way rely on
Letlder's inspecticn.
AlITHORITY TO PEIU'ORr>{. If Gramor fails II) perform any duty or any of Ole covenants contained in this Security
Inslrumenl, Lender may, wilhout notice, perfonn or cause Ibem 10 be performod. Grantor appoints Lender as attorney in
fact te sign Grantor's name or pny any amount necessary for perfonnancc. Under's right 10 perfonn for Granlor shall not
create an obligation to perform, and Under's failure to perform will nol preclude Under from exercising any of I..t:nder·s
other righls under Ihe Izw or this Security IrL~trumcnl. If any constTllction on the Property is discontinued or not carried on
in a reasonable manner, Under nuy take all steps necessary to protect Lender's security interest in the Property, including
completion of the construction.
ASSICNMENT Ol? LEASES AND RENTS. Gr2ntor irrevocably grants, bargains. sells and cenveys to Truslee. in truSt
for Ihe benefit of under, as additional security all the right, litle alld interest in and to any ar.d all exisling or future
leases. sublea.~es, and any other wrillcn or verbal agreements for the use and occupancy of any portion of the Property.
including any exter.,ions. ""newals. modifications or sub$lilutiollS ef such agreemenls (all referred to as "Leases") and
rents, iss~es and profits (all referred to as 'Ren!s'). Granlor will promptly provide Under with true and correct copies of
aU e~isHn& and future Ltascs. Granlor may collect. receive, enjoy and use tbe Renes SO long as Grantor is nol in defaull
under the temu of this Security Instrument.
Granter agrees thal Ihis assigrunent is immediately effective between the panics 10 this Security Instrument. Grantor agrees
thaI Ihis as.~iglunent is effective as to Ibird parties On Grantor's deflLult when Lender or Trustee takes affirmative IClion
prescribed by law in the Slale of Idahe. Unless olherwise prohibited er prescribed by Slale law, Grantor agrees thai Lender
or Trustee nay take aema! possessIon of the property wilhout Ihe necessity of cOlMlCncing any legal aclion or proceeding
.nd Grantor agrees that actual possession is deemod to occur when Under. or ils a~ent, notifies Granlor of default and
demands that Grantor and Grantor's leDanlS pay all Rents due and 10 become due dIrectly 10 Under. Irrunedialelr. after
Lender gives Granlor !he notice of default, Grantor agrees thai either under or Grantor may immediately oohi'y che
tenanl5 and demand that all future Rents be pait;! directly to Lender.·On receivin& !lOlice of default. Grantor will endorse
and deliver 10 Under illy payment ef Rents in Gralllor's po5SCSllion 3Ild will receive any R.ents in truSt for Lender and will
not commingle the Rents with any other runds. Any amounts colleclod will be applied as provided in this Security
[uslrument. Gl'lIIllor warrants thaI no dcfauh exists under the Leases or any applicable landlordltenam law. GrantOf also
agrees 10 maintain and require any tenanl to comply with tM terms of the \..ease$ and applicable law.
LEASEHOLDS; CONOOM1N1UMS; PLANNED UNIT DEVELOPMENTS. Grantor agrees to comply with the
provisions of any lease if this Securily Instrument is on a leudlold. If the Property in"1Ides a unit in a condominium or a
planned unit developmenl, Gr.antor will perform all of Grantor', duties under the covenants, by. laws, Dr regulations or the
condominium or plannod unit development.
DEFAULT. Grantor will be in def.'1ult if any parry obligated cn the Secured Debt fails to make payment when due.
Grantor will also be in default if !he prospect of payment, perfonnance. or realizatien of collateral is significantly impaired.
REMEDIES ON OEFAULT. In some installces, federal and Slale law will require Under te provide Grantor with notice
of Ihe right 10 cure or olher nOlices and Jruly eslablish time sclledules for foreclosure actions. Subject to these limitations. if
any, Lender nlay accelerate the Secured Debt and foreclose this Security Instrument in a manner provided by law if
Grarft')r is in default.
At the option of Lender. all or any part of the agreed fees and charges. accrued inlerest and principal shall become
immediately due and pa)'able. after giving netice if required by law. upon the occurreoce of a default or anytime
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,here.fter. In addition, Lender shall be entitled to all the remedies provided bv law. the terms of the Secured Deb!. this
Security Instr"Jment and any related documents, including without limitation, the power to sell Ihe Property.
If there is. default. Trusl~ shall, in addition to any olher permillcd remedy. allhe request of the Lender. advertise and
sel! Ih. Property as a whole or in separale pan:e1~ a' public auclion 10 lhe highest bidder for cash and convey absolute tille
free and clear of all right. title and interest of Gra!1lor a1 such lime and pl.ce as Trustee designates. Trustee shall give
notice of sale including the time. tenns and place of sale and a dtscription of the properly 10 be sold as required by the
applicable law in effect 2t !he [il11e of the proposed sale.
Upon sale of the property and !o the extent nol prohibited by iaw. Tnl.~tee shall make and deliver a deed (0 the Property
sold wbich conveys absohllt title Lo the purchaser, and ~fter first paying all re.s, charges and casu, shall pay (() Lender all
moneys advanced for repairs. taxes. insurance. lien:;. a.~sessmen!s and prior encumbrances and interes! thereon. and the
principal 2nd interest on the Secured Debt. paying Ihe surplus. if any. \I) Grantor. Lender may purchuc the Properly. The
recjtaJs in any deed of conveyance shall be prima facie evidence of the (aclS set (orlll therein.
All remedies an: distinct. cumulative and DOt exclusive, artd the Lender is entitled to all rellu:die.~ provided "t law or
equity, Whether or not expressly set forth. The acceptance by Lender of any sum in payment Or partial payment On !he
Secured Debt afler the balance is due or is accele[aled or afler roreclosure proCtlCdings are filed shall not cOnslilulC a
waiver of Lender's rlght 10 require compiete cure of any existing default. By nol exercising any remedy on Granlor's
defaUlt, Lender does not waive Lender's rigbe 10 laler cOllsider Ihe evcnl a defalllllfit continw:s or happens again.
16. EXPENSESj ADVANCES ON COVENANTSj ATroRNEYS' ~'EESj COLLECTION COSTS. E:r;cept when
prohibited by law. Gn.ntor agrees to pay all of Lender's expenses if Gtalltor breaches any covel1llOl in Ihis Security
Instrument. Granlor will also pay on demand any amount Incurred by Lender for insurin/l, inspecting, preserving or
otherwise proteclin, the Property and Lender's security inlerCS!. These expenses will bear Interest from the dale of the
payment umil paid 10 full .t jhe highest Imerest rale in effect as pr<)Vlded in the lemlS of the Secured Debt. Onntor agrees
to pay all CO$15 and expenses incurred by Lender in coHeeting, e1lforcing or protecting Lender's rigbr.s and remedies under
this Security Inslrument. This amount =y iIlClude. but is nOI Ibniled 10. anorneys' fees, cau" costs, and other legal
expenses. This amounl docs not include attorneys' fees for a salaried employee of the Lender. This Sccurily Instrument
shall remain in effect until released. Granlor agrees to pay for any recordation cosls of such telca$<>.
17. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. A3 used in this se.:tion. (1) Envirorunenl.l L.aw
"'e.n~. without limitation. the Comprehensive Environmental Rc.'>Pon.~t, Compensation and Liability Acr (CERCLA. 42
U.S.C. 9601 et seq.). and all other feder.tl. alale and local laws. regularions. ordinances. court orders. anomey general
opinions or interpretive letters concerning tbe public health, safelY. welfare. environment or a hazardous subst4ncej and (2)
Hazardous Substance mean.f any ro,de. radioactive or hazardous material. W2SIC. ponutant or contamill2nr whieh has
ehar3Cleristics Which render the 5ui>stance dangerous or polentially dangerous to Ihe public b<:alth. safety. welfare or
environment. The term includes. without Iimitalion, any substances defined as "hllZardou$ malerial: 'toxic substances:
"hazardous waste' or 'ha7..ardous subslance' under any Envirorunenlal Law.
Granlor represents. warranls and agrees thaI:
A. Except as previously disclosed and ack.nowledged in wriling to Lender. no Hazardous Substance is or wjll be located.
stored Or meased on or in the Property. Thi. restriclion does not apply 10 small quantities of Haz.ardous Substances
that are generally recogniu:d 10 be approprillic for the normaf use and maintenance of the Property.
B. Excepl 2S previously disctosed and acltnowl~dged in writing 10 Lender, Grarnor and every lenalll have been. are. and
shall remain in full compliance wilh any applicabl~ Environmtnlal L.aw.
C. Grantor shall inunediateiy nOlify Lender if a rclease or threatened release of a Huardous Subsrance occurs on. under
or aboutl.ht Property or tbere iSI violation of any Environmenlal Law concerning the Property. in such an evellt.
Grantor sl\oiUlal'.eall necessary remedial action in accordance with any Envirorunentall..aw.
D. Granlor shall htuncdialely notify Lender in writing as soon as Grantor has reason 10 believe there is any pending or
Ihreatened investigation. claim, or proceeding relating 10 the rei ..."" or threatened release of any Hazardous
Substance or the violation of any EnVironmental Law.
18. CONDEMNATION. Grantor .. ill give Lender prompt DOt ice of any pending or threatened action, by private or public
entities to purchase or take any or all of rhe Property rhrough condemnation. eminent domain. or any other means. Grantor
authori= Lender to inrervel\e ill Grantor's name in any of Ibe above described actions or claims. Grantor assigns to
Lender tne proceeds or any award or claim ror damages cOllnected willi a condemnalion or other taking of all or any part of
the Property. Such proceeds shall be considered pay ments and will be applied as provided in this Security lnslrumenl. This
assignment of proceeds is SUbject to Ihe terms of any prior mong.ge. deed or troSt. security agreement or other lien
document.
.
19. INSURANCE. Grantor shall keep Property insured again.<tloss by fire. flood, Iheft and ojher hazards and risks reasort.1bly
usoclated with [he PtopeJ1Y due 10 its type and location. This insurance shall be mainrained in the amounls and for the
periods Ihal Lender requlrC3. Whal Lender requires pursU2nt 10 the preceding sentence can change during lhe Icnn of rhe
loan. The insurance carrier providing the insurance shall be chosen by Grantor subject 10 Lender's approval, which shall
not be unreasonably wilhheld. If Grantor faib to mainlain the coverage described above. Lender may. at Lender's option.
Obtain coverage 10 protecl Lender'. rigl\!S in llIe Properly according to the terms of Ihis Security Instrument.
All insurance policies and renewals shall be acceptable 10 Lender 7IIld sball include a sW1dard "lllOrtgage clause" and,
where applicable, "loss payee clallse." GranlOr" shall immedialcJy notify Lender of cancellation or termination of th~
insurance. Lender shall have the riehl to hold the policies and renewals. If Lender requires. Grantor shall immedialely give
to Lender all receipts of paid premiums and renewal DOtices. Upon IOS5, Grantor shall give immediale notice 10 Ute
insurance carrier and Lender. Lender may malte proof of loss if nOl made immedialely by Or-lIIlor,
UnJess otherwise agreed in wriling. all insurance proceeds shAll be applied to the rutor<llion or repair of the Prop~'I'ly or to
dIe Secured Debt, whether or nO( then due. al Lender'$ option. Any application of proceed$ to principal shall not exrend or
pOSlpone !he due date of the scheduled payment nor change llIe amount of any paymenl. Any excess will be paid 10 llIe
Grantor. If the Properly is acquired by Lender. Grantor's righl to any insurance policies and proceeds resultin& from
daunagc 10 the Propeny before lhe acquisition shall pass 10 Lender 10 Ibe eMenl of the Secured Debl immediately before the
acquisilion.
.
20. ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separalc agreement. Granlor will nol be
required to pay 10 Lender funds for (axes and insurance in escrow.
11. FINANCIAL REPORTS AND ADDITIONAl, ()OC~ENTS. Grantor will provide to Lender upon request. any
rumncial statemenl or information Lender m~y deem reasonably necessary. Granlor agrees to sign. deliver, and: file any
additional docurmnls or certifications thaI Lender may con:;idCf necessary 10 perfect. continue. and p~rve GI2lIIOr'S
obligations underthis SecurilY In:;lrument and l..endcr·s lien status on lhe Propel1y.
11. JOINT AND INDIVIDUAL LIABILITY; co-srCNERS; SUCCESSORS AND ASSIGNS BOUND. All dulies under
lhis Security instrumenlllTf: jOint and individual. Ir Gramor signs Ihis Securiry lnslrumenl bUI does 001 sign all evidence of
debt. Grantor does SO onJy 10 mortgage Granlor's interest in !he Property to secure payment of the Secured Debt and
Grantor does not agree to be personally liable on llIe Secured Debt. If this Security Instrumenl secures a CU3Tanty belween
Lender and Grantor. Grantor agrees to waive any rights t.h2t may prevent Lender from bri~ing any aclion or claim against
GnOlor or auy pany indebted under Ihe obligation. These rights lnay include. but are nol hmilcd to. any anli-deficiency or
one-action laws. Granlor agrees that Lender and any pllity 10 this Security Instrument may extend. modify or make any
change in the lerms of this Sccl1rity Instrument of any e'Vicellce of debt without Grantor's consent. Such a change .... ill not
release Granjor from the terms of this Security Instrument. The duties and benefits of tbis Security inslrument shall bind
and benefit the .ruccessors and assigns or CrantDr and Lender.
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23. APPLICABLE LAW; SEVERABILITY; [NTERPRETATION. This Security lnstfUmelll is governed by the laws of the
Jurisdiction in which Lender is located, eXCept 10 the extent otherw~se required by the laws of the jurisdiction where the
Property is located. This Security Instrument is complete and Cully irtleB-raled. This Security Instrument may not be
amended or modified by oral agreement. Any section in this Security Instrument, auachment~, or any agreement related to
the Secured Debt thaI conflicts with applicable law will not be effective, unless thaI law expressly or impliedly permits lhe
variations by written agreement. If any section of this Security In.~trument cannot be enforced according to its terms, that
section will be severed and will not affect the enforceability of the remainder oC this Security Instrument. Whenever used.
the singular shal! inClude the p!uml and the plural the sinllular. The cap\ions and headings of the sections of this Security
[nstrument are for convenience only and art not to be uscd 10 interpret or define the terms of this Security Inslrument.
Time is of the essence in Ihis &curity Instrument.
24. SUCCESSOR TRUSTEE. Lender. al Lender's option. may from time to lime remove Trustee and appoint ~ successor
trustee withoUT Bny other formality than the designation in wriling. The successor trustee. without conveyance of [he
Property. shall succeed to all the litle. power and duties conferred upon Trustee by this Security Instrument and applicable

law.

25. NOTICE. Unless oth.rwi~ required by law. any oolice shall be given by delivering it or by mailing it by first class mail
to the appropriate pany's address on pa&e I of (his SC~'\Jrity In.<trutnent, or to any other address designated in writing.
Notice to one grantor will be deemed to be notice to all granlors.
26. WArvERS. Bxctpt' to the extent prohibited by law, Oramor waives all rigills (0 homestead exemption. appraisement and
the marshalling of liens and assets relating to the Property.
27. DECLARATION. Grantor declares lI1at lhe -Properly is either nOI mort Ihan rorty acres in area or that the Property is
located wilhin an incorporated city or village.
28, OTHER TERMS. If checktd. the following are applicable to this Security Instrument:

o Line of Credit. The Secured Debt includes a revolving line of credit provision. Although the Secured Debt may be
reduced to a
balance, this Security Instrument will remain in erCect until
o Construction Loan. This Security (ruaruillem secures an ubligation iocurred for the construction of an improvement
relca.~.

UfO

o
lKl

o

the Property.
Fixture Filing. Grantor grants to Lender a security interest in all goods that Grantor owns now or in Ihe future and
that are or wiil become fixtures related to the Property. This Security Instrument suffices as • financing statement
and any carbOlI. photographic or other reproduction may be filed of record fot purposes of Article 9 oC the UniConn
Conunercial Code.
00

Riders. The covenan[.~ and agreements oC each of the riders checked below are incorporated into and supplement and
amend the terms of Ihis Security Instrument. [Check all applicable boxesl
Condominium Rider 0 Planned Unit Development Rider 0 Other ................................................. .
Additionall'erms.

o

SIGNATURES: By signing below, Grantor agrees to Ihe tenn.~ and covenants cnntained in this Securit), Instrument and in any
attachments. Grantor also aclcnowledges receipt of a copy of this Security Inslrument on the date stated on page'.

;;{,)4A~4~····{Z3!~;
ACKNOWLEDGMEI'<'T:

. . . . . . . . . . . . . . . . . .. . . . . . . . . ,';;;;.

~

~

~~~~~.~.~:::~:~'.':::'~f~i~.f~:~~~~~~!;~·.~~:.·~.·~~~·~·.~b~·~~:.·~~~~~~~·~·.~~~~.~
(..........}

lenown or identified 10 me (or proved to me on the oath
be the person(s) whose name is subscribed to the w'
executed the s:ame.

(Nat la be c:omph::led Un'it

................................ " ............................ ).10
I g
0 me that sheJhefthey

,.id in rutl)

TO TRUSTEE:
'Ille undersigned is tbe holder of the note or IlOtes ~cured by this Deed of Trusl. Said note or noles, together with aU other
indebtedness secured by this Deed of Trust, have been paid in full. You are hereby directed to cancel this Deed of Trust.
Which is delivertd hereby. and to reconvey. without warranty. all the estate now held by you WIder Ihis Deed of Trust to the
person or persons legally entitled thereto.
In ••

~ OI' •• "'''''''''SYe4,,"•. Inc. •. S,.Clovcf.''''''' FormAFC..A.EOf·IC 1""/200%

158

HomeC00063

SECOND HOME RIDER
THIS SECOND HOME RIDER is made this 10TH
day of
NOVEMBER, 2005
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrumenn of the same date given by the
undersigned (the "Bo·rrower" whether there are one or more persons undersigned) to secure
Borrower's Note to

HOMECOMINGS FINANCIAL, LLC (F/K/A HOMECOMINGS FINANCIAL NETWORK, INC.)
(the "Lender"} of the same date and covering the Property described in the Security
Instrument (the" PropertyWL which is located at:

28123 SILO WAY

WILDER, 1D 83676
[Property Address]
In addition to the covenants and agreements made in the Security Instrument, Borrower

and Lender further covenant and agree that Sections 6 and 8 of the Security Instrument are
deleted and are replaced by the following:

6. Occupancy. BorroWer shall occupy, and shall only use, the Property as
Borrower's second home. Borrower shall keep the Property available for Borrower!s
exclusive use and enjoyment at all times, and shall not subject the Property to any
timesharing or other shared ownership arrangement· or to any rental pool or
agreement that requires Borrower either to rent the Property or give a management
firm or any other person any control over the occupancy or use of the Property.

8. Borrower's loan Application. Borrower shall be in default if, during the Loan
application process, Borrower or any persons or entities acting at the direction of
Borrower or with Borrower's knowledge or consent gave materially felse, misleading,
or inaccurate information or statements to Lender (or failed to provide Lender with
material information) in connection with the Loan. Material representations include.
but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's second home.

MULTISTATE SECOND HOME RIDER - Single Family - Fannie Mae/Freddie Mac UNIFORM
INSTRUMENT MFC08056 • (08/20061 I 047-158896·2
/'7-, .
Form 3B90 1101
Page 1 of 2
Initials: ~
O·365R (0411)
VMP Mortgage Solutions. Inc. (800)521-7291
~
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EXEClITIVE TRUSTEE SERVICES, LLC.
15455 SAN FERNANDO MISSION BLVD
SUITE #208
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APPOINTMENT OF SUCCESSOR TRUSTEE

KNOW ALL MEN BY THESE PRESENTS:
Are the grantor(s) JULIE G. BARNSON, AN UNMARRIED WOMAN and TRANSNATION TITLE is the trustee,
and "MERS" MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., SOLELY AS NOMINEE FOR
LENDER HOMECOMINGS FINANCIAL, LLC (FKA HOMECOMINGS FINANCIAL NETWORK, INC.) is the
beneficiary under that certain Deed of Trust dated 11/10/2006, and recorded on 1111412006, Book, Page, as
Instrument No. 200690998, and re-recorded , records of Canyon County, Idaho.
The undersigned, who is the present beneficiary under said Deed of Trust desires to appoint a new trustee in the
place and instead of the original trustee named above;
NOW, THEREFORE, in view of the premises, the undersigned hereby appoints FIRST AMERICAN TITLE
INSURANCE COMPANY do Executive Trustee Services, Inc. 15455 San Fernando Mission Blvd., Suite 208
Mission Hills, Ca 91345, as successor trustee under said Deed of Trust, to have all the powers of said original
trustee, effective forthwith.

IN WITNESS WHEREOF, the undersigned beneficiary has hereunto set his hand; ifthe undersigned is a
corporation, it has caused its corporate name to be signed and affixed hereunto by its duly authorized officer(s).

MORTGAGE ELECTRONIC REGISTRATION SYSTEM, INC.

Dated: Iune 26,2007

State of California
County of Los Angeles

EU'~fi;;k,

M"""'ANT SECRETARY

}SS

On 6/2612007 before me, the undersigned, Dee C. Ortega a Notary Public in and for said State, personally appeared
Elizabeth Yeranosian personally known to me (or proved to me en the basis of satisfactory evidence) to be the
person(s) whose name(s) is/are subscribed and sworn to the within instrument and acknowledged to me that
helshe/theyexecuted the same in hislher/their authorized capacity(ies), and that by hislher/their signature(s) on the
instrument the person(s) acted, executed the instrument.

wnmss~6!
Signature_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Dee C. Ortega

DeE C. ORTEGA
Commission # 1672751
Notary PuCIIe • COI/fornla

LO$ AnoerQt CoUOly

_I

MYComm. ExpIres Jun s. 2010
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
P ARKWEST HOMES LLC, an Idaho limited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNS ON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (flk/a
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-10,
)
)
Defendants.
)
and
)
RESIDENTIAL FUNDING REAL ESTATE )
)
HOLDINGS, LLC, a Delaware limited
)
liability company,
)
)
Defendant/Intervenor.

Case No. CV 07-8274
ORDER ON STIPULATION TO
INTERVENE

--------------------------~)
The Court, having reviewed the StipUlation To Intervene filed by Defendants Mortgage
Electronic Registration Systems, Inc., as nominee for Homecomings Financial, LLC (flk/a
Homecomings Financial Network, Inc.), Defendant/Intervenor Residential Funding Real Estate
Holdings, LLC ("Residential"), and ParkWest Homes LLC ("ParkWest"), and good cause
appearing therefor,
IT IS HEREBY ORDERED that:
1.

Residential is permitted to intervene in this action as of right, pursuant to Idaho

Rule of Civil Procedure 24(a); and

ORDER ON STIPULATION TO INTERVENE - 1
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2.

Residential is granted leave to file its Answer And Counterclaim In Intervention.

DATED THIS _ _ day of October, 2010.

Bradley S. Ford
District Judge

ORDER ON STIPULATION TO INTERVENE - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ day of October, 2010, I caused to be served a true
copy of the foregoing ORDER ON STIPULATION TO INTERVENE by the method indicated
below, and addressed to each of the following:
Robert B. Bums
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

David E. Wishney
Attorney at Law
300 W. Myrtle Street, Suite 200
P.O. Box 837
Boise, ID 83701-0837
[Attorney for Defendant Julie G. Barnson]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

Stephen C. Hardesty
Ryan T. McFarland
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
[Attorneys for Defendants Mortgage Electronic
Registration Systems, Inc, as nominee for
Homecomings Financial, LLC (f/kla Homecomings
Financial Network, Inc.), and Residential Funding Real
Estate Holdings, LLC]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

WILLIAM H. HURST
Clerk of the Court

By ______~--------------------Deputy Clerk

ORDER ON STIPULATION TO INTERVENE - 3
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q1lPA.~ E DP.M.
NOV 10 2010
CANYON OOUNTY CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
P ARKWEST HOMES LLC, an Idaho limited )
liability company,
)
)
Plaintiff,
)
vs.
)
)
JULIE G. BARNSON, an unmarried woman; )
MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, as nominee for
)
Homecomings Financial, LLC (:£Ik/a
)
Homecomings Financial Network, Inc.), a
)
Delaware limited liability company; and
)
DOES 1-10,
)
)
Defendants.
)
and
)
RESIDENTIAL FUNDING REAL ESTATE )
)
HOLDINGS, LLC, a Delaware limited
)
liability company,
)
)
Defendant/Intervenor.

Case No. CV 07-8274
ORDER ON STIPULATION TO
INTERVENE

)

------------------------------

The Court, having reviewed the Stipulation To Intervene filed by Defendants Mortgage
Electronic Registration Systems, Inc., as nominee for Homecomings Financial, LLC (flk/a
Homecomings Financial Network, Inc.), Defendant/Intervenor Residential Funding Real Estate
Holdings, LLC ("Residential"), and ParkWest Homes LLC ("ParkWest"), and good cause
appearing therefor,
IT IS HEREBY ORDERED that:
1.

Residential is permitted to intervene in this action as of right, pursuant to Idaho

Rule of Civil Procedure 24(a); and

ORDER ON STIPULATION TO INTERVENE - 1
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f

~ed Ie
DATED THIS ~ day of
2.

Residential

ORDER ON STIPULATION TO INTERVENE - 2
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CERTIFICATE OF SERVICE
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q

I HEREBY CERTIFY that on this _ day ofgc.tdOel~ caused to be served a true
copy of the foregoing ORDER ON STIPULATION TO INTERVENE by the method indicated
below, and addressed to each ofthe following:
Robert B. Bums
MOFFATT, THOMAS, BARRETT, ROCK
& FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, ID 83701
[Attorneys for Plaintiff]

/U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

David E. Wishney
Attorney at Law
300 W. Myrtle Street, Suite 200
P.O. Box 837
Boise, ID 83701-0837
[Attorney for Defendant Julie G. Barnson]

/U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

Stephen C. Hardesty
Ryan T. McFarland
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
[Attorneys for Defendants Mortgage Electronic
Registration Systems, Inc, as nominee for
Homecomings Financial, LLC (flk/a Homecomings
Financial Network, Inc.), and Residential Funding Real
Estate Holdings, LLC]

/

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy

WILLIAM H. HURST
Clerk ofthe Court

By

~

Deputfdefk
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